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Opinion
MIHARA, J.

"1 Defendant wes convictad by jury trig! of thres counts of fiest dagree murder for the 1084
murders of Paul Cavangugh snd Howard King and the 1998 murder of Gynthis
Vanderheiden and one caunt of being 2n acceesary to the 1824 murder of Henry Howell, !
He was asyuittad of the 1985 murder of Robin Armtrout, 2nd 5 multiple murder spegial
cirgumstange aliggation wae found untrug, Defendant was eommitted to state prizon for a
total term of 78 years to life. On appesl, he asgens that the trial court prejudicially erred in
Autiitting evidence of his post-arrest statements to the police bacause theso statements (1)
were obigined after he invokad his right ty rermain silent, (2) wers involuptzry, {3) were tha
produgt of 2 warrant inat was not supponted by probable cauze and (4) were the product of
an unreasonable defay in defendant's arrgignment aftar his arast. Defendant alee contands
that the trig! coun prejudicially erred in (5) admitting eviderss of ineriminatary hearsay
stelements mada by defendant's co-participant in the crimes and (8) admitting evidence
regarding & photegraph that depicted defendant holding & knife. Finally, defendant maintaine
that his right 1o due prosese wes viglrted by the prosecutors missanduet in raferring to
matters auigide the record. Wa conclude that the trial coun prejudicially arrad in admitiing
evidence of defendant's post-arest statements during interregations en Maren 21 and 22,
18993 because fhese statemsnts were the product of coergive circumstances that rendered
the statements involuntary, Aceardingly, we reverze the judgment.

|, Faets
Dafendant and Wesley Shermantine grew up together and were elose childhood friends, In
Jung 1884, when they were 15 years old, they gradusted from high schoal, ang, in
Septamber 1884, thay began living togather in & house in Stockton. Although they did npt

live togethar for 2 long period of time, thay ramained “inssparable” throughout their lang
friendship.

A, Deaths and Disappearances
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In the wee houre of the maorning on September 1, 1954, Henry Howell, an American tndian
whose car bore a sticker that said ' Official Indian Car.’ was found desd by the side ofa
ighway nextto his car. Hiz body was found in an rural area catied Hope Valley that is along
& route from Gouth Lakes Tahos te Stockton. He had been kit in the face and than shet once
irt the back of the head with a shotgur, The shetgun wound had been at very closs range
and had been instantanecusly fatal. There were no dafarsive wounds, The killimg had
nocurred sometirne after 0,30 p.m. on August 31. Mowsall had a blood alcohal level of 132,

Howell narmally kept his mbney in his front pants pockat. His left front pants pocket had been
pulled out, 2nd no identification, wallst or mangy {(othar than a 71 bill and same small
chenge) wag found on his body even though he had recently ceshed a paychack far zeveral
hundred dollars and usually carried a wallet, Howell's body bore 2 watch and a ring. The key
wag in the ignition of Howell's car.

“# Bhortly after midnight on November 28, 1984, Paul Cavanaugh and Howard King wera
shot to death in King's car. King's car was parked about 40 fegt east of Daggett Road about
two miles weet of Stockton in & sparsely populatad agricultural area, King's bedy was
dinggvered oltside the drivar's side of the car, and Cavanaugh's body was found outside the
passengar's side of the car, The car doors were closed, and the bodies were lving face-up,
The driver's side windaw and the passengsr's side window were broken, and thass windows
had been shot out from the outside in with the doors closed. Na other car windows had been
broken.

King had been kitled by & gingle close-range shotgun blest through the driver's side window
that had strugk him in the mouth on the left side of his face. He had bean Ioaking out the
Closad side windaw whar the blagt hit kim. King's body had bean remaoved from the car and
dragged & shor distance away, King was & fest tall and weighed 270 pounde, Onz of the
front pockets of King's pants had been eut cut and the other had been turned inside out, King
WAas wearing » watch 2nd & ring. His wallet was mizeing,

Cavanaugh had been killed by & eloze-range shotgun blast o the left side f his head white
he wag in the car. Thiz biast hac probably come after King was kiled through the broken
drivers side window. This blast was immediaiely fatal. Gavanaugh's body had baen remeved
frorn the car and shot again at close range in the chest while an the graund, # Cavanaugh
was 6 feel and 2.5 inches 1all, and he weighed 183 pounds. Cavanaugh's body had glso
been dragged & short distance from the car. A coat had been placed over his head, and hiz
right front pants pocket had been cut aut. Cavanaugh was wearing & wateh. Cavanaugh's
wallet was not found at the scene, The contents of the glava compantmeant had basn
remaved afigr the windows had begn shol out and the two men killed.

A et of tire tracks that did not match King's car were found behind King's car. These tire
tracks were fater found to have the same tread pattern as a small red pickup truck with 2
shiny grill that Shermanitne owned at the time. About an hour bafore the Dsggett Roag
killings. & woman driving home in & sparsely populsted area 8 miles away from the sceng of
the Daggett Road kilings was pureued by s small red pickup truek with a "skiay grill,” The
truek followed her to the entrance to har drivewsy and parked zcross the road, but it left after
she drova quickly up her long driveway and went into har home, Tire tracks rear her
driveway wera sirnilzr te the tragks bahing Kirg's car.

On Zeptember 5, 1885, 24-year-gld Robin Armtraut, 3 petite red-hezded waman, was last
geen in front of har stepfather's home in Stockton getting into a reg Rickup truck with twa
menin it On Segtermber 8, 1985, her nude body was found in a remote sparsely populatad
ares of Han Jodgbin oty Armtrout's hody was partially covered by faliape near 2
sraek. Her undamaged clothing wae subsequently discovarad nearby. There were 48 knife
waunds ta her bady, 14 of them to her negk, All of the wourds had been inflicted while
Armiraut was alive. None of the wounds would have bean immediately ineapacitating,
Armirout had a bruise on her face from 3 hiunt object. She had died of ahock and
hemarrhace from the knife woundzs. Seminal fluld was faund in her vaoine, but it wag 2o

https:/fa.next.westlaw com/Document/11936cac4ffa01 1d9bf60c 1d57ebe853e/View/FullTe...  7/21/2010



STOCKTOM RECORD TRACY Jul 21 2010 9:55 F.03
PPeopie v. Herzog - WestlawNext Page 3 of 30

’
diluted that no spamrm or other DNA-containing substances could be recovered,

“2 On Detober 7, 1888, 16-year-old Chevy Wheelar disappeared. Shermantine was an sarly
sUSpECt in her disappearance, Whaalor's body was never recovarad.

At some paint in time, defendznt fold somacne in & bar that “Wes and | went up in the
mountaing and shot @ guy on the side of the read." On anether cocasion, defandant said “he
knew & mine ahaft that he eouid throw 3 Body dawn and never be found.”

Cn Novembar 14, 1998, Cynthia Vanderheiden, & friend of defendant, disappeared, Har
unlagked ear was found the next moming parked by & cemetery with her purss and eellular
felephone inside the car,

B. Investigation of Vanderheiden's Disappearance

Ban Joagiin Colity Sherffs Deputies Debbie Schaffel and Antonio Cruz immediately
began investigating Vanderheiden's disappearance. After lzaming that defendant and
Shermanting & been seen talking to Vanderheiden in & bar shorly before her
diszppearance, Scheflel and Cruz contacted and interviewed dafendant. Their firgt interview
of defendant eeturred on the evening of November 15, 184 in their car outside defandant's
home and lasted about 45 minutes. A second interview ooourmed on Navarmber 20 ai the
Sheriffs office in &an interview rogm and lasted nearly two hourz, For this interview, the
sheriff's deputies transported defendant from his home to the Sheriffs departmant and then
toek him back home after the interview. They interviswed him a third time on February 1,
1829, again in &n interviow room st the Shariffs offics. This 1ast interview was about a half-
faur ‘Ong.é Cn afl three eceasions, defendant willingly spoke with the deputies and waz not in
cugtedy.

Buring these interviews, defendent talg Scheffel that Vanderheiden had been fliting with him
atihe bar and sesking druge. Defendant said he nad |ast seen Vanderheiden when she |afl
the bar. Hg insiated that he knew nothing about what had teppened to her later. Defendant
gaid that Shermanting had given him a ride from the bar to his hame and had spent the night
there. Defendant denied that Shermantine had had anything to do with Vanderhaiden's
diseppearance, Scheffet told defendant: 'If it comes right dewn to push and shove, wou-
would, if would Wes chooss, if VWes need to cover himgelf, he'd give vou up in & heartbaat,
You knaw he would!” Scheffel alss told him that "al eome point, |, we weuld probably be ask
you for a bload sample and hair, hair standard samples. Would you be willing to do that? To
further eliminate yau from what's going an.” Dafendant did not express a willingness to do sa.

On Novernber 18, 1898, shariff's deputiss looked in the trunk of Shermantine's car. The trunk
was filled with 1o0ls, clothing, sleeping bags and other iteme. They saw nothing of interest.
On January 20, 1289, Shermanting's ¢ar was reposaessed. Sheriffs deputies were then sble
to conduet @ more thorough search of the ¢ar. Human oiood was found in the trunk of the

car.

C. Search Warrant Application

4 On March 15, 1992, Schoffel submitted an application for a search warrant io search
defendant's residance and to obtain bloed and hair samples frem defendsnt. The warrant
application wag supporied by Scheffiel's affdavit. She racountad the facts of Vanderheiden's
dizappearance, noting that her car showed no sign of any strugale, Scheffel degeribad how
Vanderheiden had been gt the Linden Inn (2 bar) between 12:30 a.m, and 2:00 5.m. an
November 14 with her friend Curtiz Cox, Cox saw Vanderheiden having a *whispered
conversation” with defendsnt and Shermantine shorly before 2:00 5.m. When the bar elased,
Cov drove Vandsrhaidan back 1o har car and followsd her car o her driveway. Me did not
see her get out of her car,

Scheffel had spoken to Shermantine, and he had denied spezking o Vandarheiden that

migit although he had admitted seeing her at the Linden Inn, Shermantina alaimed that he
CoPlanees LB TG Slenws o g Sigm THY
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and defendant had left the Linden tnn togeiner in Shermantine's car, gone to defendant's
heme and gene to aleep, He deniad that Vanderheiden had ever been in his car, and he
declitied to sllow his car to be searched, Shermantine had been eeen clasning out the trunk
of hig car on November 18 1883,

Defendant, an the other hang, had told Scheffel that he had intfroduged Shermanting to
Vanderheiden that night and that ghe had talked to them and played pool with tham that
night, Dafendant, like Ehermantine. claimed that he and Sharmantine lett the Lindean fnn
together in Shermanting's car and went back to defendant's house whare they want to sleep.

After the January 20, 1898 reposeession of Smermantine's car, human blood was faund
ingide the trunk and an & tail light, and there were phvicus signs of altempis to clean Lp tha
blocd. Shermanting was intarviewed again on January 28, He continuad to insist that he had
never talkad 10 Vanderhaiden and that she had never been in his car. Asked o explain tlood
in the trunk of his car, he claimed that 8 co-worker named Tim Melstyre had cut hig hand and
bled intg the trunk of his car. Scheffel contacted Malntyre, and Melntyre denied that this had
occurred,

Shermanting subsequently tald his parents end & woman whe livad with his family that
gefendani had “borrowed his car that night” efter dropping Shermanting off at defandant's
house and told Shermantine “he had arrapged to meet Cindy." Defandant later returned and
told Shermanting “that he had flipped out and stebbed Cindy and that he had her body in the
trunk," Shermanting told tham thet he had then getten rid of the body by burming it.
Zhermantine subsequent!y told Scheflel that the only person whe would have had acosss to
his car on November 14 was defandant, Shermanting suggested that defandant colld have
kiled Vandarhaiden ard diepased of her body,

Scheffel claimed that she nasdad blocd and hair 2amples fram defendant “for comparisen to
blood avidence” found in Sharmantine's car "to delerming if he is the soures of this blood and
ather forengic evidence.” The watrant was issued on March 15, 1998,

D, Execution of Search Warrant

*5 On Margh 16, 1989, sheriffs deputies arrived at defendant's home o execuie the search
warrant. Sheriffs deguty Josaph Marrara attempted to execute the porion of the warrent
sesking blood and hair zamples, but defendant was not preaent sc Herrera left. Other
officers proceeded {0 exgcute the portion of the warrant authorizing a search of the
resigence, Defendant's wifs was present throughout the execiticn of the search warrant, and
defandant arrived home from work bafore the conclusion of the geargh. Early the next
marning. defendant left a message on the sheriffe depariment answering maching saying
that he would “cali back later and make arrangements to falk to uz." Defendant did net call
back that day.

Herrera returned to dafendant's residence with Cruz on Margh 17 shartly hefore 5:00 p.m,
Beoth men were in plain alethes. Defendant's mother described the officers' demeanor az
"quite friendly," Herrera told deferdant that he had 8 warrant far defendant's blood and hair.
He alsc told him that bigod had baan found in the trunk of Shermantine's car, that "DNA
analysis was presently being conducted, and that we had some early returns 32 regards to
the donor of the bloed, and that the biood selonged to Cyndi Vanderhsiden.” Marrars also
told defendant: ‘we have gvidence that causes us to baliava that ha has knowledge of the
whareabouts or disappearance of Cyndi Vanderhaiden, that we recovered blood which
indicates it's Cyndi Vangerhgiden's, from Was Sharmantine's vehicle: that had made
statements that he had begn with him the entire night before, | told him that if he kifled Cyndi
Vanderhsiden, nat to talk to me, | would recommend that he get an atlorney.”

When defendant starled to speak, Herrera told him: “Thig ig the last opportunity, if you are
nat guilty, you are geing to have to be able to talk to me. But before yau do, I'm going to
advise you of vour Miramda rights, and I'm going 1o take you down to our office, and I'm going
io advize you of Miranda rights bafors | ask you any questions.” Herrera told defendant "o
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remain silent until such a time he wes asked any guastions and was totally advised of his
rights." Herrera “advised] him nal to zay anything.” Defendant *didnt respond.” Herrera tglg
defendant "that he did not have to talk {o [Herreral.” Herrera went an. *| want you to
understand that if you didn't kill Cyndi Vandarhaiden that we believe you were there at the
time. And ihat there was several differant degrees of murder, inciusiva of first degree murder,
second degrae, accessory, 2nd 5o forth.” He also menticnad the penalties for sach of thess
offenses. Merrera "told him he would have to be going with us, to get in the car and we would
be gaing 0 accomplish that [ohtain the blood and hair samples)" Defendant told Herrera “he
would have to ba gaing with us." The officers told defendant's mother thet defendant would
be bagk in @ evuple of hours unless "he confezses” to killing Vandarkeiden.

‘6 Defendant got into the backseat of Merrera's car. He was not handeutfed. Less than a
minute after getting info the car, defendant said "What can | do to gat out of this?” znd he
“began 10 cry." Mefrera "tald him he would have an opportunity to talk ta us when we get to
our affice. Howavar, 1 did not want him to make any statemants until we arrived to our office
and | advised him of his rights.’ Defendant "hegan ts make statarments,” and Herrera
“stopped him from making any statements” and told him "I would prafer that he wait untl he
arrived &t the office. He would bg able to maka any statements he wanied 1o, and that |
would prefer that when we got there | Mirandize him and acvize him of his rights befors he
says anylhing further.” Herrera told defendant: *not to say anything until | can get in the
proper getting and advise him entirely of bis Miranda rights,”

During the 20 to 25 minute drive from defandant's residence to the sheriffs office, they did
not talk about the csze but only spoke of “hunting, drinking, beer, that sort of stuff." The
deputies did nut szk defendant any questions. The deputies drove past the Ghbiinty hospital
{where they tould have altgined the blood and bair zamples) and took defendant to the
sharlf's office and into an ‘interview room." They “want ta the sherif's office so that |
[Herrera] wauld sflow him to provide statéments as he indicated to me that he was desirous
of doing.”

Upan arriving at the shariffs office, Harrera and Cruz took him into an intarview reom. The
interview was videataped. Herrera sdvised defendant of his conatitutional righta, and
defendant acknowledged that he understood these advisemants. Marrera reiteratad that "if
you .., don't wish 1o spesk to us at any time, you can say so, ockay?" Defendant appeared
eager to tafk during the four-hour interrogatian that follawead.

E. Interrogations of Defendant

Defendznt wag interregated an Mareh 17, twice on March 18, once on Marsh 19, twice on
Mareh 21 and ance on March 22, Gnly his statements during the March 17 interrogation, the
first March 21 interrogation and the March 22 intarrogation were admitted into evidence at
trial. Mowaver, 2 the issues raised on appeal require us to examine the totality of the
cireurnstances, we regount the full 2efies of intarragations to which defendant was zubjected
during this pericd.

1. Mareh 17 Interrogation

Daferdant explained that he was acguainted with Vandarhsiden bacsuss he had dated her
sister. M scknowladged thet Vanderheiden and Shermantine were not acguainted. On the
night of her disappearance, Vanderheiden was ipgking for drugs, Shermantine had drugs,
znd defendant and Sharmanting arrangad to meet Vanderheiden at the cemetery after the
bar clozed. When Shermanting and defsndant (eft the bar, Shermantine told defendant that
he "wanted {o fuck Cyndi's brains out." Vanderheidan met tham at the cematery and got into
their car. They used drugs, Then, with defardant in the baek seat, Shermanting drove arourd
for @ while and tatked to her. She asked to be brought back to kar ar, but Shermantine
began kizsing Vanderheiden, Sharmantine stopped the car and {o/d Vanderheiden "don't
play games with ma, you Know what | want."

"7 Vanderheiden resisted Shermantine's sexual advances and asked dafandant to ‘da
something,” but defendant (eld ke "don't test him." Shermentine punched her in the face and
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demanded that she disrobe and perform oral sax an him. He threatenad har with & knife with
& six-ingh biade hald to her threat and said "'l out your fuckin' threat.” She complied.
Dafandant told Shermanting “dan't kit her man, take her back to her car.” Eventually,
Shermanting stopped the car again. Me tack Vanderheiden out of the car and raped her on
the hood of the car while she tred to resist, Shermantine asked defendant if he ‘wanted
soma,” and defendant said "ne."

Al some point, defendant got out of the car, locked around and then returmed to the car,
Defendant thesrd the “click” of a knife. He got aut of the car and saw Shermantine swinging &
knife and slashing Vanderhaider'z throal, She was scragming “help me" and lrying to fight
tack, Pefendant heard Shermanting say "just let it come natursl.” Shermarntine returned to
the car and said "t got blood all ovar me."

Shermantine told defendant to get a blanket from the trunk, Defendant did not respend.
Shermanting then asked defendant to "pep the trunk,” and defendant compliad. Shermantine
taek A blanket out of tha trunk and wrapped Vanderhaiden's body in the bisnket,
Shermanting told defendant to help him put the bady in the trunk, Sharmantine litted the
upper body while defendant lifted the faet, and they putthe body in the trunk. Sharmanting
shut the trunk &nd told defendant *[glet in,” Defendant got back in the car. As he drove away,
Sharmanting said to defandant; 'I'm nat going to prizon. The itk bitch would've {old on me."
Bhermantine azid " bet you don't wanna see me for a white,” and defandant said * wish |
tauld turn the clocks back.” Shermantine drove to defendant's house where he washed
himse!f off with 2 hose and ehanged his clothes,

Defendant denied that Shermanting had threatened him, but he admifted that he was =cared
of Shermantine based on prigr assaulte and threats. Defandant ssserted that he wae
"ashamed” of having done nothing to help Vanderheldar. Dafardart tald the deputies that
Shermantine had teld him eight vears esrlier that e had kiled Chavy Whaslsr and buried
her body on his parents' prepery, He also said that Shemanting had told him that ke had
“killed twenty-four people or some'n,”

About halfway throtgh the interrogztion, the deputies et defendant take a break &nd have
zome cigarettes, They alse sflowed fim to ¢atk to his mether on the telephone, The
interrogation then resumed. The depyties repesiedly suggested that Shermanting might have
‘another erima” that "you two did together at one time” that Sharmanting was trying to "hald
over your head.” Defendani denied that and insistad that he had never saen Shermantine da
anything lika this befora. The depuiies also suggestad that Sharmantine was trying ta blames
defendant for Vanderheiden's murder.

*8 Herrera trigd 10 get defendant to talk about other crimes. *i don't think you wanna go there,
Loren, I don't, I r-, | really and | undarstand why, but | think you have knowledge of some
cthar homitides that he's done. And at some point and tima, maybe nat right now, you know,
and I'm-I'm not gurna push you, okay? it may ke very ad-advantagaaus for you to spend &
couple of hours, of your life, to make sure that the truth cemes out, About the evilness inside
of this guy.”

Cefendant wag not eager o talk about other crimes but suggested that he might be willing to
at some later date, "You know what | mean, you said someatime, taka a coupla of kours,
maybe | can write vou out 8 letier or somethin’.” Herrera did not et up, "Yeah, &t ma, let ma
just kinda touch on a couple of things and we wan't even go there, ckay®" Defendant said *|
don't want to go thare now.” % Cruz asked about "Dagget Road,” but defendan{ denjad even
knowing where that was losated. At the conelusion of this interrogation, defendant
agknowledgad that the only thing ha had baen promised was that the deputiss weould give
him a ride hame.

About an hour after the end of the Marek 17 imerrogation, the deputies took defendant on an
hour-and-a-half jong tida out to the loeation that defendant had described as the scane of
Vandarhaidan's murder. No additional advisemants were given, They tapad thair
converzation with defendant im the car but mo aigmifieant incriminating statements ware mage

https://a.next.westlaw.com/Document/11936¢eae4{fa0l1d9%b{60c1d57ebe853e/View/FullTe...  7/21/2010



STOCKTON EECOED TRACY Jul 21 2010 9:58 F.O7
People v. Herzog - WestlawNext - Page 7 of 30

by defandant. Before thay went out on this ride, the decizion had already been made to
arrest defendant. Dafandant was subsequently taken 18 tha hasaital 2o that the blood and
nair sampies could be obtained pursuant to the warrant. These samples were oblaingd afier
mignight. Defendant was placed under arrest in the earty merning hours on March 18, and he
gpent the night in jail.

2. March 18 Interrogations

The next inlerogation ocourres at 1:00 p.m. on March 18. % Af the outset of tha interview,
Herrera eaid *t just have a couple of quastions and than | can answar any quastions that you
inave butl need {0 read you your rights before any of that, that atuff." Defandant said
"Again?’ Herrera regponded; "Yeah, it's just a formality.” He prosecdad o advise defendant
of hiz constitutional rights, Cruz then azked defindant "Do you understand thosa rights?"
Herrera saic "It's the same thing as earlier.” Dafesdant razpondad "Not really. | havan't been
understangin' the whole thing." Cruz zaid "wWhat don't you underztand, Leren?” Defendant
said “What the hell I'm doing hare.” Gruz egain asked defendant i he understoed hiz rights,
Cefendan{ szid “Yeah whatever, | understand them.”

The deputies tald defendant that he had baen charged with Vanderheiden's murder.
Defendant said "[ylow guys fucked me, man.” Gruz told defandant "wWe nesad to clzar that up.
Otherwise, this is gonna stick,” Defendant said "l don't want that to stick, man." Cruz
rasponded: “Then you better you better s-you betier cooperate with us then,”

3 The deputies fold defendant that Shermanting was ‘hlaming you, exactly what we told
you, He &lzo told us basically that you were the one that raped her,” "And that you were the
ahe that killed her.” They also told defendant that Shermantine was clalming that defendant
had kiled two men on Deggett Read.” Deferdant made no further admisgions during thig 15
to 20-minute intgrview, Al some point during the day, defendant talked @ his wife,

About two heurs after the orief interragation by the deputizs, defendzant was inferrogated by
Stockion palice detedtives Rick Ragadsle and Ciiff Johnson. This interrogation |asted for tws-
and-a-half hours, Al the commensament of the interview, defandant commentad "Um, but |
dan't have g public defender or anything:" "Am | supposzed to ke answering any guestions?”;
‘I dan't understand how this &l goes, you know, really;” "And, uh ... all | know is | wanna go
home." Ragsdale responded by saying "'l read you vour Miranda and stuff.” Before doing
50, Ragsdale introduced himself and Johnszon, Defendant 2aid “All you guys ... got good
atlitudes, man.” Ragsdale told Johnsan (who had just arrived) that defendant “was just
azking me about, uh ... uh, having a public defendar ... defender agsigned to him and, uh...."
Defendant interjected "Well, yezh, =omething. | den't know ... | don't understand.” Ragsdala
and Johnsan then told defendant that they were gaing o *read yau your righte” becaise be
was in custody. Dafandant replied "You guys aren't ganna talk to me then and slap & murder
charge on me or somatihing, are you?" Johnson eaid "l don't knew ... cuz | don't know what
we're gonna talk 10 you about.” He told defandant that they ware not going o talk to him
akout the Vanderhelden case bacauss that was “the Sheriffe Case." "We're gonna talk @
you about seme other things, and it may not have anything 1o do with you, but you may know
something sbout it.” Defendant said "Okay." Ragsdale then informed defendant of his
conetitutionz! righte. Whan he asked defendant If he underztoed hiz righte, defendant
responded “Yoah, | gusss s0.”

Ragsdale proceeded to question dafendant about tha Chevy Wheeler cage, Defendant was
responzive 1o Ragsgale's quastions and exprassed no reluctanse 10 speak with Ragadale.
Defendant toid Ragsdale that Shermantine had admitied killing Wheeler and burying her
hody. Ragsdale encouraged defendant to tell nim all that he knew. 'l think what you need to
do in ... in this kinda gaze iz anything that you know about him to put it aut there, and if he's
got something on you, and we nead to get that cut on the table and be able to take care of
that somahow. But, uh ... the thing you need to do, i think, is just, uh ... t2ll wha! you know
and if you're not invalved in any of thig, just, ub .. tell it And even if you do hava some
involvement, uh..,." Defendant ingistad that he had ne "invalvement” in the Whasler cage,

76 Datendant repasted to Ragedsle and Johrzon that, six ar saves years sarlier,
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&hermzntine "tald me he kiled 24 people.” Ragsdale told defendant " have a feeling that he
[Shermantine] has something that he's trving to hold ever you." Defendsnt 2aid " That's what
everyhody says.” Johnzon told defandant “thig ig kinga like yous, | guess, & ckance to ...
come clesn in regards to get all this stuff that .. Wes iz got you into one way or another.”
Defendzant responded "Yeah." Johnson went on: *Come clean, get itall aut of the way sa it
am't come back /nd haunt you later on...." He suggested that Shermanting would Blames
defandant for Wheeler's death,

Ragedate and Jehnsen mentioned the killing of an "Indian” and the Daggett Road killings.
Defendant gaid "Ard he =ays | did gl this? Ragzedale said 'l haven't tzlked to Wes yet, |
negd 10 talk to Wes but, uh...." *What I'm saying, if he's got saomething on you .., and it's
something like this [the Daggett Road killings] that ... | mean, what could be worse than this?
We .. we could do something about this. Yeah. If you had something to de with this or
something elde, lef's take care of it and het's get it dane with,” *{I]f he's gat somethin' n you,
we nead to find out now, | don't wanna find out by 2aking him and then runnin' and havin'
avidence checked and puttin' pisces together like that.” Johnson cantinued with the same
theme. “VWe're givin' you kinga the appactunity to say, look, here's my involvement in this shit
and here's what he's got on me, Recauss if you come out and say, | den't knew anything
about this. | don't know anything about that, Now we're here to ... | mean, we'rg, basizally,
hare to believe what you have to say, akay? if we didn't wanna hesr what you had to say, we
didn't wanna betieve in what you had to say, we wouldn't ba here. Qkay? 50 we came and
give you the opportunity {@ tell us the truth..."

Johnson suggestad that Shermantine would decide that ha was nat "gonna go down slone”
and would implicate dafandant in everything Sharmanting had done, Defendant responded;
“it's hard 1o say any damn thing when you're sitlin' herg in chains when you didn't kilt
somebody, you know .., and I'm scared 10 fuskin' death to tal! you the truth. | don't knpw
why, but am, Cuz ... i tell you why. I'm sittin’ here in chains.” Ragadale again encouraged
defendant to talk. ‘| mean, there's ather things than ... than this. [ ... don't know what he's got
[on] you. Only you know what he's got on you, And &8 lomg &5 you keep it lacked up inside
you, it . we're not gonng be shleto .. be able o usa it to kald you at all”

Ragsdale then brought up the Rebin Armtrout case. Defendant did not reveal any knowledge
regarding Armitroul. ) want outta these chaing and | wanna ga hame." 'I'm trvin' lo save my
aze ... and I'm frying to help vou guvs t0o." Ragedale 2aid *) don't want you 1o get hammered
on somethin’ begause he has something over you and you don't wanna tell me about it.
Okay?" Oefendant replied: "Well, that's scary, you know," Johnzen suggested that Armirout's
death had geourred in the "same seenaria @f what happened with Cindy. .." He encouraged
defangant to (=l them what he knew about theae other cases. Trying to take dafendant's
perzpective, he seid: “(Wgll, | could tell'em . akay? ... then they can aithar belizve me that |
was just 3 .., you know, an innocent party g it, like, fuck | don't wannz see any of this crap or
da | not eay nothin', hopin' they won't find out. But then Wes fronts you off.."

*3#7 The detectives showed defendant & picturs of kit ard Shermanting together and eaid “ft]
hig is the way people are gonna remember you," Defendant said *'ve got one you shauld
have. [t's got guns in it ... like thig, not beer batles,” Johngson suggested that the phote could
be presented to “the jury" “in court’ 1o assagiate defendant with the killings because 'we all
kinaw that there was somehody else thers [besides Shermanting] ... wa don't know if that
person did anything...." Johnson epeculated that 3 jury might think *[dlces that man look like
he don't wanna be a part of thet? Johnson zlso pesited that Shermantine would implicate
defendant sz =n active parfizipant in all of the killings. Defendant said "That's what f12's
gonna zay. You're right.” “But that don't mean | was there,” *| don't know what tha fuck to do,
man. | ... | appreciate what you're tellin' me cuz you make some sense big time, man.”
Johnsan said "wa'ts not Rare to Sorew you in any way,” Defendant told Jehnson that he was
"zeared fuskin' shitlegs,” Johnaon asid: 'l mean, we're not gonna i@ ... and say, hey, if yau
tell us everything you know shout everything, that you're ganna be with your wife tonight out
of them chaine and everything elss cuz we ... don't have that contral.” *[Wie can walk In and
you can tell us, hay, why don't you just gat the fuck away from me, | don't wanna talk to you

at ali. Okay? And ... we can't give you anything"
Vugellawhig), 040 Thomaon Radtara  Brivaey  Conteel e 1-B00-REFATYY (1-800-733-2889)  Improve Wostluwhiat
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Johnson told defendant, *The only thing that can heip you 2 .. your being berest and
straight farward, | mean ... that's really the anly thing can help you." Dafendant said he did
not trust the shariffs deputies, He thought they had lied to him bacause they had {old him
they would taka him home and he endsd up in jzil Defendant repested that he was “scared”
and eaid “{ilt don't iook good for Leren.” Jahnsen continued e urge him to talk, *| can s=e it
right now that this shitis .., | mean, it is eslin' at you and, | mean, you'e .., you're delastin'
right how. | mean, | wanna get all thie hit out because as zoon a5 you ... | can guarantee
You as £6on a2 you come up on everything, you will fee! better, Because it's mot gorna be
aatin’ you 95 much inzide " Defendant respondad *! don't know,”

Johnson went on, “The thing is is that there's nathin' that can kelp you but vou. And that's
gonna be the fruth.... | mean, if in fact, any of thiz stuff goes to court, akay? ... wha they
wannz beligva? They wanna believe a peraon whe's patentially remorseful and says, hey, |
didn't have na pan of thiz skit. Thie ie all on Wes, and ha's ctazy 8s hell, and he does thig,
and he always pulls me into it for whatever reason, If that .. and he does that to keep you
down, ta keep you hosed into his group, mayke that's fact Peaple can understand that.
People can understand makin' mistakes becauze evarybody dees." Defendant quastioned
“haw cen | get'em to beiieve that" Johnson responded "By being hanest.” Defendan; said
"Cuz it iz the truth.” Defendant worriad that “they'd believe him pretly easy fon,” Ragsdale
interjectad that “the truth is genna fit. VWhen he staris tryin' to throw a bunch of grap in there,
i ain't genna fit in the little holes " Defandant eaid "That makes sense,”

*12 Referring lo the Wheeler caze, Johnzon told defendant | mean, we know what
Pappened. We knaw all kindz of shit that .., we're not even teflin’ you, ckay? .. ez we'e
here tryin' to get information from vou nat, you know the other way around, But ihe bottem
line is that we know. Ckay?" Defendant said | can see that." Yet defendant insisted that he
knew nothing about the Wheeler ¢case, "Hanestly ... you know, | might know more about other
things...." "Like | gaid, | might knew maore about the ather things, but the Chevy Wheeler, |
raally den't know." "That's the problem with the Chevy Wheeler case, man, ig ... man, | wasn't
thera”

Cventually, Ragadale brought up the "lndian’ case and the Daggett Read cass again, "And
you 2g3id that there were soma thinga that you knew that you're rat @llin’ me about.”
Defendant replied: "1 said thate might ba somea things." "l might knaw some things,"

At defendant's request, the detectives got him 8 soda, Defendant noted that he had not
eaten "for awhile” because he had been asleep when food was scrved at the jail, He
expfained that he had not had much sleep prier to his arrest and was "like dead on my feet”
befare sleeping in jail.

Johnson resumed his campaign (o get defendant to tail tham everything he knew, “The
situation you're in right naw, right this minute. Okay? With the informatian they have against
you .. | maan, Ldan't knew, okay? But 2ay worst cass SCONaro, worst Cese scenars, you
have fo go to prison for whatever amount of tima, Okay? May ... say t's two yvears. Okay.
Now youl go to prison for that two years, okay? ... and you're out, You're frea of this situation.
You stil get that other ghit behind you, ekay?" He suggested that Shermantine might thean
implicate defandant in other crimes. “You gat drawn back inta this mess ... And now yeu're
nat gonna gel no ten years cuz naw maybe he's bringin’ up =il kinds of 2kit, | dan't know, Tha
hook is pullin' you back in. Get rid of that hoak, he's gol notkin' againat vou, He got nethin' o
pull you back in. So sncs yau're done, vou're dene with everyihing ... You're no longer got
that beking you. That monksy's off vour bagk, And that'z what we'rg talkin' about, okay? Get
that shit behing you & it 2an't come up in the future, especially gan't come ug in court. He
can't use it sgainst you." Defendant interjected that he had been tg jail twice for lees than 30
days,

Johnsen went on, "And the anly ona that can protect you is you, Okay? How do you protact
you? By baing straight farward, cleanin’ yaur slate 20 it can't be used to hemmer you later on,
of pull you! intd the rmix later on, Okay? Does it get you in trauble now? | don't know. Qkay? |
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dom't know whst it i2?" “Cuz we're not hers to scraw you, ... We got nothin’ against you, All we
want i the truth, okay?” *But alf we can {dlo is i& wa can say, hey, look, you be straight with
ws and we'll be straight with you, and you tall us tha truth and we'll write it down that way ..
And what's genns hurt you the most in this gituation ar any other situation iz a lie "

13 Ragsdale retumned to the Daggelt Read case. *| know both of you guys ware out there at
that double [homigide], 1 dam't know what happened out there, but | know you wers both
thess, And | ... knew that ... twa guys got killed and shet with sholguns.” Defentant said ™
know you know [ wag thare." *Well, it's just like averything else, if | dan't say somethin’, then
hie can try o put everything on me." At that paint, defendant began incriminating himself in
the Daggett Road killinga. He admitted that ha had been with Shermanting in a car when
they stopped near the vigtims' car, When Ragsdzle pressed him to *[all me now it went
down," defendant =aid 'l don't want to though, man’ "[b]ecause then I'm gonna be lopkin' a
another murder charge, huh?" ® “Whather | did it or net” “It's the same way sz thiz other one,
| didn't do it."

Johnson encoureged defendant to tell them more about the Daggett Roag killings, He told
defendant that thay would be able to “look at the avidense” and confirm the truth of hig
statement. Defendant was uncanvinced. "Yeah. Weall, | don't know. | think | need somebody
to adviza me on talking or samathin'. Qr Il be &1 this =hit, wouldr't 17" Johnson szid “that's
up to you." Defendant asked “What de you guys think? ... Would you guys, in my shoes...."
Johnson gaid "l dan't know whara you are in your shoes." Defendant said *|11 don't efther.
That'e why | need somebody that krnows what....” Johnaon =aid “it's not right for me to say
gither way,"

Defendant complained about the conzequences of his telling the sharifls deputias about the
Vanderhaiden kiliing. *l teld ‘em what the hell happened, bam, I'm it jail ... for 8 murdar rap.
Buti'm goin', wait a minute, | dign'tdait, But I'm gtill in fugkin' jail. So it's hard for me to say
anything." Jobinson continued to try to persuade defendant 1o tell them everything, “Ain't
robody can give your versian but yau ... it goes o court, and the jury's gonna go, hum, well,
why ... you knaw, Loren came up. He seeme like he's ... | mean, it botherz him. | mean, he's
rert Ihis cold-blooded killer kind of persan..., Who are we gonna believe? ... If .. you look st
him, you say, wow, he's come forwsrd .. he feels bad sbout =hit that happened " Johnson
=aid his "gussy” would be that the jury wou'd believe defendant instead of Shermantine in
that scenario.

Johnzon ggain encouraged defendant to ‘clean the slate” by telling “ons hundred percent of
this story.” Defendant asked “lilz there a chance | can talk to you guys ancther time, toa®"
Johngon said "the ahanca is always thara.” He noted that defandant would be arraigned on
Manday, Defendant said | don't aven know what arrgignment i2." Johnson explained that
defendant would be taken “into court,” informed of the charges and given a public defender.
Defendant inguired “2o | don't get one nat till Monday." Johnson said “Yeah," "| can't say
what that ... public dafendar will do, okay? ... but, generally, they'll say den't talk to nobody,
just talk to ma. Coesz thai hall you &rhurt you? | dan't know, Skay?" "[I1 ¢an do bath,” Again,
defendant inquired "so | don't get one of those until Monday?" Johngen confirmed "Til
Monday." "[Y]eu're giill here tomorrow, Saturday and Sundry before that ever happans.”
Befendant azked Johnzon “da you think maybe I'll get a chance to get out Menday?"
Johnson said 'l don't know."” "[Tlhe only way | get a picturs of you getting out on Manday is if
the District Attorney's Office cama farward with whataver you've given the sheriff's
department, and the sheriffs departrment want to them and said, you know, we think Loren's
being truthful, you kaow, cut him ooz or whatever." Refendant said "well, if | don't get out
soon, | don't have a job."

*14 Johnzon urged defendant to "get that rmonkey off your back....” Defendant saked "[i]s this
2 one-time offer?” Jehnson sald ‘come Monday, ence you get a public dafender, our akility 1o
talk 2 vou may ba null and vald, We may not be able i come and talk to you." Defendant
sugoested 'l can call,” and Jehneon said “you can el us.” Defendant said that Gruz had told
i that “[h]e can't come see me if | have a public defender, but | can call him and b can
come see me.” Johneon said "Sure." Johnson then reiterated that they could talk to
defendant up untl his arralghment and “then we can't’ ‘becavse then you've got an attornay,
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but then if you want 1o calf us,” Defendant azked if what he told zn attemey “ain't gonna oo
nG further," and Johnson cenfirmed as muet.

Johnsen continued to encourage defendant to tall them about the other murgers, |
guarantes you, oiee all that monkey's off your back ... you're gonna feel a hundred percent
better.” Defendant expressad concern that people would befieve Shermantine's attempts to
implicale defandzni, Johnson said “that's possible, But ., the diffarence is is that he's talkin',
If you're not, whe are they gonna belisve? They're gonna baliava the guy who's talkin'
because he's the only one makin' any sense....’ ¥ Defendant asked "[wiil you ouys give ma
time ta think about it*" Johnesn said “Sure " Defendant teld Johneen "you're pretty cosl."
Fagedale suggested that Shermanting was going to blame the Daggett Road killings on
defendant. Defendast conceded *[ylou're right." He =sked when they ware gaing ta question
Shermanting aboul ihe Daggett Road kilings. Ragsdale said *Soon.”

Jatnsan said; (]| can do something to help vou in the sense of .. you know, writing down &
truthiul statement znd show in my report that .., you're remarseful ... I'l put that in there, 1f it
means geing to the District Attorney sayin', hey Iook, he's remarseful, he feels bad abaut 1,
Il do it." He encouraged defandant to get everything ‘cleared Up® 50 that "there's nothing
hanging loese on you ..., what I'm getting' at is woret cage scenario, say you're in here for
two weeks, Okay? That's two weeks thal you san't wark, ckay? ... and you fosa your job. So
you have 1@ get & rew job in three weeks. Okay? A month fram now, two menths from now is
when Was decides hey, |t me tell you all about, you know .., and now you're back in® and
"you loga that new job,..." He al8o suggested that defendznt might spand “the next twenty
years in prizon just on this cage [the Vandetheiden murdar]." *[t's not one of thezs daal
things in regerds to, you know, [ halp you, you halp me. It's gol nothin' to do with that, Yaou
got 10 help yeurself. And i'm gonna be hohest and straight forward &nd tell you, hey, okay, |
will go talk to the D.A. and gy you're being cooperative, you're being helpfu! ang
whatever....” Defendant thanked Johnsen and eaid "vourve been pretty understandin' about
this.” Johngon ended the interogation by telling defendant “fagl fres to give us a call,
elright?"

3, March 19 Interragation

"1 Defendant was visited by his wife on March 19 at 1,30 p.m. Cruz and Sheriff's deputy
Bruce Wuyest subseguantly interrogated defendant for 45 minutes. They gave him an
sbbreviated incomplete advizement of hig congtitwtional rights. “[Ylou knaw your righta
though, right? You have the right to remain silent, anything you say can and will be used
against you in & court of law, you have the right to an attorneay, if you ean't afford an attorney
ane will be appainted to you if you wish. Right? Defendant said “Yeah." One of the deputies
eaid "Still understand those?" Defendant said "Yeah "

Defendant seemed eager (o talk about the Vanderheiden killing. He explained that, aflsr
talking to his wifg, he realized that ha “dign't tall you everything” because "I didm't tall you ...
the threatening parz." Pefendant sald that Sharmantine "tald me if | didn't help him (and]
keap my mouth ehut, he wag gonna fuzking kill me.” Defendant claimed that Sharmanting
pad made this threzst "[e]n the way home.” Defendant 2lsc said that, while Shermantine was
raping Vanderhgiden, Shermanting twica said to defendant "[clome over here and got
yourself some...."

Defandant provided =dditicnal details shouwt the Vanderheiden killing. He reiterated that he
tad told Sharmantine "not to kill her, | =aid don't kill her, alzo | told Cindy don't t&st hirn, you
know, like meaning don't pugh him...." While Shermantine was raping Vanderfigiden,
Vanderheiden twige asked defendant to *help me" and "do semething.” Defendant twice =gid
to Bhermantine “[djon't kill her.” Defandant knew that Ehermantine wae going to kill
Vanderhaigan when he heard tha "click” of the knife, Aftar Sharmanting killed Vanderheiden
and wrapped her body it a blanket, he tald defendant to halp kirm put the body in the car and,
az they did 50, s3id "keep your mouth shut or 1 kill ya." Shermantine rapaated this thraat 25
they drove to defendant's home sflerwarde, He also asked defendant "What's the story?”
Defandant did not reply. After they got to defendant's nouss, Shermantine zaid "all yau have
to do is koep breathing.” Defendant interpreted this aa “part of the kaeg quist o ' gonna kil
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you" threat,

Whan defandant waz dene talking 2bout the Vanderhaiden killing, one of the deputies asked
him if he hied been “present” at any other orime scenes.” Defendant said ‘I'd rather not get
inte that naw." ™ Tha deputy said: *Lat me ask you thiz, all right, all | need iz a y&% or a ng,
Were you prasent at soma other eriminal activity that Wes Shermantine was involvad in, yes
oF no, we ton't have Lo get any details?” Defendant zaid "Yez® Tha daputy then clarified:
"Homigide?" Defendant said "Oh.” The daputy said: "Were you present, all you have to zay ig
yea arno, that's all | need to know, No details yes or no?" Defendant said “Yes,” The
deputies then terminatad the interragation,

4. First Margh 21 Interrogation

*1¢ Defondant was not interrogated any further on Mareh 18 or at all on Mareh 20. The next
interrogation was conduated by Johnson and Ragsdala in the early afternoon on March 214
and fasted an haur and & balf, They did nof immediately infarm defendant of his aemstitutianal
rights. Defendant asked them “{Jhey're not gonna let me go, are they?" Johnseon asked if he
meant at the arraigriment, and defendant said “Yeah." Defendant mentionad ™ Hiad ta putin
B request today, to see ya, | mean.” "Jusi to 308 if | could get ... Actually | wanted o ges if
you could get my wife down here, | megn,” Johneen said "veu have the avaiabilty, on your
own, withaut anybody kinda ef directing you or yaur life, which is what you'll probably get
fater on ..., you know, if in faet you try 1o get a-a public defender or private aftornay.” Johnson
returned to kis theme, I told you befare it's one of theze is that if he zays this and you don't
83y anything, whether or not it's just encugh to put it back on him, you know.” Defandant
inquired "[ilf | say enough. dows 't put it bagk an Kim? Jehnson said % he calls 2 bunch of
crap on you and you don't throw nething back, all that erap's still pited on you." "[Wihat
happans to you? | don't know.: Do you get to go seot free? | don't knaw, maybe, but | don't
know. okay? Do you get the same punishmeant as his? | don't know, maybe, maybe not,
okay? It jusi depends.”

At this point, Jahngaon told defendant that he was going to inform Aim of his constitutionsl
rights. Defendant said "Yeah, | 8till don't understand 'em, bit go ghead,” 'l ain't never
understood 'em =o..,." Johnson said "You have the right to remain silent, okay, you
understand that ong?” Defendant aaid “That's kindz like what you ware just explainin’ to me,"
Juhmzon responded "For all it s that yau mot, | mean, you have the right to nat say nothing,
pericd. Okay? You can drink your sads and may say nothing whatsoaver,,..” Defendant zaid
*But that would more hurt me than arything etee.” Johnsan zaid "Wall i hurt vou, | don't know,
‘vause ! dor't, again | gon't knaw what vou Pave to say. Okay? And the next gne iz anything
you gay, can and will be uzed 2g2inst you in a court of law, 12 that axplains 18 you that
everything you digousa here, okay, could be used against you in count, okay? It says can and
will be used against you. It will be uzed against you, ¢an ke vsed againzl you, ckay? You
have the right to 1alk ta & lawyer, have him or her presani with vou while you're being
guestionad, So if you wanna 2ay, ‘Mey, | wanna iawyer, you're not gonna get one until
Monday, wniil, unless you can afford one, to come in right now but, we're not gonna talk to
you, okay? Ang wh-, | mean, then wa wen't talk to you at all. You foel ke can't nire an
atlorney, a lawyer, one will be appointed to reprasant yau before any guestioning, if you wish
and thaf's, again, whera you ean't afferd ore, then one's goana be givan 1o you come
Monday in regards 1 Cyadi's case, okay? And, then if and when you guys daside 1o talk with
Uz, you and your [awyar, then you can, or you wan't, one of thosa twa things, You
understand gach of these rights ['va explained to yeu? That yes, no, maybe?" Cefendant said
‘Yes."

*17 Ragsdale asked defendant if he had “given any mere thought ta .., what happened cut
on, gh, Deggett Road?" Defendant aaid "Mot really.” Rzgedale asked "What can you tall me
about that?" Defandant ssid "1 don't know whether | should i you about that" Johnsan
intarjected "Put it (his way, wa know about it...” Defendant said " know you guys do."
Johrson told Bim "thia is kinda your chance to tell your varsion of what happened and (o telf
us what you saw and how you felt. " Defendant said "Kind of fall ke | do now." Defendant
proceeded o respend o their questions abaut the Daggett Road killings.
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He described hew they had pulled up and §hermantine had said “You wanna rob thase
guye.” Defendant szid he had replied “No." $harmantine then said "Come on." Shermantine
got out of the car, walked up to the victims' car and "started shooting.” Defendant stood
behind the victims' car and watched, Sharmantine handed his gur to defgndant, teak
defendant's gun ard resumed sheating. Shermantine than pulled the victims from the car
and "smptied their pockets" using 2 knife to cut tHe pockets open. Shermantine ook the
driver's wallet and $11 from the paazenger's pocket. Defendant assarted that he had mat
locked at the vigtima, but Shermantine had toid kit that they were biack. Defendant teld
Joinzon that Shermantine “would just hald it [the Daggett Road killings] aver my head.,”"
Defendant said he had not come forward bafore because he was seared of Ehermaniine.
After he had made these admiseians, defendant saic "Probably should've remained silent,
tuh?"

After defermdant had described the Daggett Road killings, the detectives aliowad him to have
a cigaretie braak. Just after the break, defandant said "Oh, man. Do we have to kaep
talking®" Johnzon said "Wall, I'd ke te. | know you really don't want to but...." Defendant saig
"I don't. | really don't." Johnzon sald "that's your, your cheice .. that's, you knaw, if you dan't
wanna telk with us that's, ah, we can, wa can stop, like | said, =#er | mean coming, onee you
go in tamorrow, whether or not we'll be able 1o talk abaut anything any mare, [ dam't knaw ,,,,
t's Lp 1o you, we can tatk until your wite gets here,” Jonmgon again encouraged defendant to
tafk, but eventually he said: ls it you don't know anything elae ar you [ust don't wanna talk
about anything else?" Dafendant said "Dan't wanna talk."

Jehingon and Ragedale did not immediately terminate the interrpgation, dohnson ssked
defendent if "someday ., if it becomes advantagesus to you, you may wanha giscuss other
thinge?" Dafandant said; “Yeah, oh definitely there, yeah. Maybe somaday | can tell you
about im either way.” Afier defendant mentionad that he did net m2va an attarney “yet,"
Jahnson said “you'll gat him tomorrow of at least, be issued one oF kim of her." Defendant
made ne furthar admissions during this interrogation.

5. Second March 21 Interragation

“18# Immediately after Johnson ang Ragsdale completed thiz interrogation, Cruz and Herrera
arrived and commencad their own hour and a half lsng interrogstion. They did not readviss
defendant of his constitutional rights, Defendant told them that he had talked to thae
datactives abeut the Daggett Read killings. Cruz said "No otherz?" Defendant anid “He
[Shermantina] s&y | was in more?" Cruz said “Yeah.” "He talked about an Indian fallow,” Cruz
suggestad that Sharmanting had told them that defandant kad kiled an Indian man one aight
while he and Shermartine ware on 8 trip back from gambling &t Lake Tahoes. Defendant then
agmitted that “we was there” and “Wesz killed that guy.” Ha told the deputiss that this Killing
had occurred befors the Daggett Road kiflings and that it was the first ime he had seen
Shermantine kill anyena. "[Wje's caming down the read and he seen some dude fuckin'
laying on the zide of the road kinda like fucked up ..., we turn around angd Wesg robz him an-
and kills him 0o, the dude was 50 drurk, the dude would've never fuckin' known nothing
anywgys but Wes, he had io kill that dude.” Defendant racalied that Shermentine baat the
man ang then “shet im’ with a revalver, Defendant was standing next to the car watshing, He
herrd anly one shot, Shermanting took $45 fram tha man and gave some of the monay to
defendant for gag, Defendant admitted that he was driving and had turned the car around at
Shermanting's reqguest after Shermanting 2aw the Indian man lying on the side of the road.

After making theag admiagions, dafondant exsraszad nis “truzt” in Cruz and Herrera, “You
wid me you nesded my halp outtin' 'im away, | know you did, You said trust vou.” "And ... out
of everybady, I'm trugting you, Tony [Grdz)." "More than anyhody." “And Jog's [Herrera) pretty
cool, I'm trusting Joe ioco. Beth of you guys, I-I'm {rusting yeu guys more than anybody.”

Herrera then brought up the Armtrout case. Defendant denied any knowledge of it. Herrers
zaid " wanna make sure that .. wa're dana and, wewe've gotten, we know gverything we
need 1o know because, ah, that what Wes has said and you know, this isn't gonng go on
forever a2 far as us tatking to you and having any mors oppodunities..." "l just wanna make
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sure that when we wzlk outta here that no-nathing, no surprises come up,..." Gruz said
“That'e the reasan why you're, wanna clear it all up.” Defendant responged,; “Jusl the Robin
ARMTROUT one is the lagt ona?" Cruz sajd: "No. There, thare's another one but | cant, |
don't wanna keep doing this ‘cause IF | keep putting in, I'd rather have you be fortheoming,”
Defendant =aid ' can't remember it all, man" and cemplained that “my mind feels like mush,
man.” Harrera gaid: "What we nead to know 1a if you was {with] Wes when he picked ug
Robin ARMTROUT and if-if by ehance, you get dropped off before something happened to
her.” Defendant said “That's possible.” “Yeah. | don't ramember her name ar noth'n.,.." "\We
picked up @ girl but | mean, | never took her to na creek with 'im.”

15 Gruz said: "This is our Iast opperunity to clear everything up, hundred percent, your-your
credibility herg is et stake,” Defandant replieg: "Ab, singe this is the last one, then the only
thing that | do knew ig he killed this other girl then it must be her," Gruz =aid "' rot saying
this iz the last ohe. ..” Defendant said *I'm saying this is the (35t one that | can remember.”
Defendant theh admitied ‘| was with him" when he kifled *a gif” sometime round September
1828, Defandant recalied thet they hag picked the girt uR in his car but thep gotten
Bhermanting's ¢ar. Shermanting stabbed the girl to desth, When asked "what happened,”
defendant said *just 2bout the same thing with Cyndi ” Shermantine raped the qirl by
threalening her with & knifa ard punching her. He farced her to remove her clething and
raped her outside of the sar. Then he stabbed her to death with a knife. Defendant claimed
that ## did not watch, but he heard the girl eeraaming and begging for her life. The girl did
not ask defandznt for halp, and defendant did rathing to iry to stop Shermantine.
Shermantine told defendant afterwards that ha #illad the girl becauee *[s)he mighta tald on
.

At the conclusion of this interragation, Cruz asked defendant whather he had undersioad
"completely” "the rights that they read you" “earlier.” Defendant said "Yeah." Defendznt slsp
affirmed that hiz slatements had nat been madea in rezpanae o any promises o threats. Gruz
zaid: "And everything you gave iz of your own free will, is that coreat? Defendant said
“Yeah " Defendart s&id: "l wish | had sald, "Yeah, you promized me | was getting outta hare.’
but vou didn't. .." Ma also said *Sa ¥'m never getting out of here.” Defendant affirmed that
Cruz, Herrera, Ragsdale and Johngson had “been fait” ta him. After this intarrogation,
defendant was visited by his wife and hig parerts for over an nour. !

4. March 22 Interrogsatien

The final interregation occurred on the morning of March 22 and izatad & littls aver & hour.
Merrara and Alpine 86 Detective Everett Brakansisk interrogated dafendant pricr to his
arralgnment. Herrera told defendant “this is the very last c-oppartunily there is, an, to
express any information that you missed or whatevar, but bafare | do that and talk to you
about all that, I'm gonna do the 2ame thing we've always done in regards to. ah, reaging your
Miranda rights." Merrera then fully advised defendant of his cenatitutional rights. When he
asked defendant if he undereiood his rights, defandant said "Yes." Thay went back ovar the
facts of the Howsll cage, Defendant assarted that ke initially thought that Shermanting *was
gonna help ‘im." The man tried to stand up, and &hermanting bagan baating the man,
Dafandant got back inta the sar “ 'causs | dign't ke this 2cene." They slso went baghk gver
the facts of the Armitrout case. At the and of the interragatian, Merrera again had defendant
sffirm that he had not baen made any pramises. Hatrera asked defengant “What reazon did
you decide to tall us avarything you knew?" Dafendant 2aid “Weil ... don't knew, Sgen hoping
that I'd be abla to go homa." "And | wolld get that, get the killer off the street.” 'l feel, it's
gonha work out, man. ['m going home sometima, 1 9ot | gotta go home s=e my wife, kids,
you [kinow, | ootta raise ‘em.”

I Pracedural Background

*20 On Mareh 22, defendant was charged by complaint in &lin JEdYiEn Cunty with five
eaunts of murgder for the Howall, King, Cavanaugh, Armtrout and Vanderhgiden kilings. A
public defender wag appainted to represent him. Defandant was eventuglly charged by
amended infarmation with those same five caunts of murder (Pen.Godg, § 187), and it was
further 2lleged 77 2 speqis! cirsurmstance that defendant had commilled multipie murders
within the meaning of Penal Code zedtion 150.2, subdivision (2)(2). A shange of venue led
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the case to ba tried in Senta Clars Gowily, Before defendant's trial, Shermanting wes tried
and convictad (aize in Santa Clara Gl ) of saveral counts of murder and sentenced 1o
daath.

The prosecutor's thaory at trial wag that defendant had aided and abatted Sharmantine in the
murders. The prozecuter asserted that defendant and Shermanting were "pariners’
throughout these events and that their drug uze had playad & significant role in the Grimes.
Ha reliad on a felony-murder theory and 8 natural and probable congequences theory both of
which were based primarily on robbery and rape as the target offenses. ' Tha prosacutar
argued {g the jury that the killings of Howell. King, Gavanaugh and Armtrout wera "gratuitous”
Because none of them were necessary to the perpetration of the robberias or the rape. The
prosecutor told the jury at trigl that defendant's siatements were fillad with ligs.

Tte defenze &t trial was that defandant “[didn't want anyboady killed, dign't know anybody
waE going to be Killad, didn't participate, didn't do it." The defense conceded in its opening
statement that any judgment an defendant's “moral character” would *ceme up with a F on
that,’

After the prosecttion's case-in-chief, the defense movad for acquittal on the Howelt and
Armirgul gounts under Penal Gode section 1118.1. The motion was denied. The defense
then rested without presenting any witnesses. The defense argued to the jury that defendant
could net have bean present at the Armtrout Kiling because he had gotten the details wrong
and was just trying {0 say what hig inferregators wanied to hear, Az to the ather killings, the
defense aszerted that “thers i8 zerd evidence that Loren was anvthing but & coward wha
souldn't turn in his friend,”

The jury acquitted defendant of the Howell murder but convisted him af the lesser offenze of
being an accessory (Fan. Code, § 32) to that murder, The Jury also acquitted defendant of tha
Armtrout murder, Defendant was convicted of three gounts of first degree murder for the
Gavanaugh, King and Yanderheiden murderz. The jury found untrue the multiple murder
special circymsatance allegation (Pan.Cads, § 180,23, subd, (a)(3)). Defendant's new trial
mation was denied. Me was committed (o atate prizon to serve a total tarm of 78 years o life.
Defendant filgd a timaly rotice of appeal,

0. Analysis
A. Admiggihility of Defendant's Statemenits

Defendant prezents a multi-pronged attack on the agmission of his statements at trial, He
ciaims that his statements ware ihadmissible because thay were (1) the product of 2 search
warrant that was not supperted by probable causa, (2) obtained after he inveked his right 1o
remain silant and {3} invaluntary,

1. Background

21 In July 1998, the prosacution fied a mation zeeking admizsion of defendant's statements
at the preliminary examination. ' | response, defandant objacted o tha admission of his
statements after the initial interrogation on Marsh 17 on the sama grounds that he now raises
except that he did not claim that they ware the product of an invalid warrant, '% The
prosecution pravailed. Defendant raised theee same issues again in @ motion to dismizs the
charges under Senal Code section DES. The chargses wera not dizmissed.

Deafendant again raized these issues in 2 mation in fimineg, He also sought 10 suppress all of
hiz ststements on the grounds that the warrant for blood and hair samples was nol suppered
by probable cause and the statements were the illicit fruit of this warrant, Defendant glaimed
that the warrant hed been a mere pretext far interrogating him. The trial courd found that the
&ffidavit contained probeble cause and denied his metion to guash.

Al the hearing on defendant's sttempt to traverse the warrant, Scheffal tastified that she had

httos://a.next, westlaw . com/Document/I11936eae4fa011d9bf60c1d57ebe853e/View/FullTe...  7/21/2010



STOCKTOM RECORD TRACY Jul 21 2010 10:03 F. 16
rEopie v, HErzog - westlawNext Page 16 of 30

interviewed defendant on Novamber 15, 1998, It was "dark” and she did not “examine him" or
“look for injuries.” She did not observe =ny injurizs. Scheffel teatified that, when she prepared
the warrant affidavit, she did not have "resultz of the DNA testing” and digd not even learn of
thoza rasuitz on March 22 when the results were reported, ' She testified; *| do not recall
having trickled in DNA regults.” She asseried that, if ehe had had & basis for an arest
warrant, she walld have sought one rather than = zearch warrart, Scheffal balievad that
there was cause {o obtain defendant's binod because blood Rhad been found in

Shermantine's cer and defendant and Skermantine had Baen together in that car & the time
of Vanderheiden's disappearance. She wanted to "include or exclyds” defendant "as having
been the dones” for the blood in the ear, ¥

Herrera iestified that he had tald defendant on Marsh 17, when he executed the warrant, that
“we had sere early returns” from the DNA testing of the bload from the trunk showing that
the blood was Vanderheigen's. He testified that e kad learned of thess "aarly returna” from
Scheffel 8 week ar two priar te March 17, Herrera then teatified that he was not sure he had
heard this from Scheffel but perhaps instead fram some ather persen in Schefel's orezenge,
He claimad he had heard that "early tests have beer positive, however, it wasn't sufficient
anaugh e conclusively determine for cout purposes and for arrest purposes, and we would
have to wait for further results s¢ that the numbers would be tetally esncluzive and
presentable.” Defendant's trial counsel did nat challenge Schaffel's tastimany that she was
not aware of the DNA resuits when she prepared the warrant affidavit. Inatead, he
challenged the verzcity of Herrers's testimony that "there was a DNA rasult” prior to the
service of the warrant,

Defendant alzo tried ta demonstrate that the warrani was & mere pretext to interrogste
defendant. Herrera testified about the cireumstances of his exegution of the warrant, 7
When deferdant stared o speak, Hermara told him: "This is the last appartvnity, if you are
net guilty, you are geing ic nave to be able to talk to me. But before yau da, I'm going to
advise you of your Miranda rights, and I'm geing to take you down to our office, and I'm going
to advisa you of Mirsnda rights before | ask you any quastions.” Herrera told defendant "o
ramain silent until such a time he was asked any questions and was totslly sdvised of his
vights.” Herrera "adviged] him not to say anything." Harrera told defendant: ‘net to say
enything until | can getin the proper setting and advisa him antiraly of his Miranda right=.”

“22 Sheriffs Deputy Bruce Wuest testifiad about the sircurmnstances of defendant's arrast,
Wesf testified that Herrera and Cruz had “turn(ed] over” defendant to him at 1:15 a.m. on
March 18. Wuast transporied defendant to the hespital and amived there 21 1:30 a.m, The
hospital is less than a mile froni the eheriffe offica. Wuest teetified that defendant was then
transporied back 1o the jail whare Wuest booked defendant into jail at 3:22 a.m. on Mareh 18,

Defendant's trial counszel argued that defendant had been “seized for the purpose of
interrogation” ang the warrant was uged as a *pretext’ rather than 10 obtain the blood and
hair samples. He also urged that thore was no indication that defendant wished to make a
atatamant 80 a2 10 justify taking Mim ko the sheniffs offics rather than 1o the hospital, The
prozecutor argued that any "pretext” was attanuated from the statements, ' would aubmit
that thare was attenuation, theére was an independant source and inevitzble discovery.”

The court found that, based on the statements made by Shermantine and the waman who
lived with tis family that were recountad in the warrant affidavit, "{here was possibie centast
with the car” by defendant that justified obtaining blood end hair ssmples from defendant, |t
also found that defendant's stalements o the police were “volumtary at the defendant's
ragquast and Kot pursuant to the search warrant” and that the warrant was ‘not 8 mare
prataxt.” Tha sourt denied the suppression metion.

The prosocution did not seek admisslon of the statementz defendant made on March 15 or
18 ar the March 21 statements to Harrera and Cruz. The prosacution only sowght admigsion
of the March 17 statemeants, the March 21 statements to Ragsdale and Johnzeon and the
March 22 statements to Herrers and Brakensiek. The prosesutor argues that the "totality ef
tha cirsumstances” during the pasi-Mareh 17 interrogstions demonsirated that defendant had

https://a.next. westlaw com/Document/I 1936e2e4ffa01 1d9bf60c1d37ebed53e/View/FullTe...  7/21/2010



STOCKTON RECORD TRACY Jul 21 2010 10:04 P.17
People v, Herzog - WestlawNext Page 17 of 30

spoken voluntarily.

Defendant's trial couneal 2rgued that none of defendant's stataments were admissble
baczuge defendant had never waived his constitutional fighis o silence and to counsel. He
also Aagserled that defendant had repestedly invoked his right ta remain sileat and it waz
eoercive to continue to question defendant aftar his invocations. Defendant's trial esunsel
claimed that the promise of a visit with defendant's wife and parents on March 21 waa used
10 coerce defendant 1o make statements, He alzo argued that the deiayed arraignment had
taen "standard operating procedure” that was "exploited” to obtain statemants from
defendant,

The court found that =il of the statemants were voluntary, Tne court coneludad that
defendant had invoked his right 1o remain silent ihree tmes: On March 17, near the eng of
the interrogation, when defandant aid *| don't want to ga tham now:" on March 18 when he
was asked aboud the Daggett Read kilings and said 'l don't want 1o though, man:” &nd on
March 18 when he said “I'd rattier not get into that now." The court riiled that defendant's
statementa on March 21 and 22 were neverthglezs admissible, and i simply ruled that the
prosecution could not introduce any statements made after an invecation during & particalar

interrogation, ¢

“2% The court found that the timing of the arraignment was not imprapor because the arrest
had ocourred on Thursday, March 18 and therefare the arraignment “did not have to ba untjl
Monday|, March 22)."

2, The Search Warrant

Defandant asserts that the blood and hair search warrant wae invalid because (1) the
affidavit did not establish probable cause, (2) Scheffal made material omissions from the
affidavit and {3} the warrant was a mere pretext for interrogation. He gigims that the trial court
prejudicially erred in admitting evidence of his Mareh 17 sistements and the March 21 ang 22
statements at ifial because theze statemenis were tha illicit products of that invalid warrant.

a. Prohahble Cause

‘IAlfler-the=fact ssrutiny by courts of the eufficienay of an effidavit should nat take the form of
de nove review. A magisirate’s ‘determination of crobable cavse should be paid great
dafarance by reviewing courts.' * (Minors v. Gares (1083) 482 L5, 13, 34 quoting Spineii
v, Unlizd Btates (1969) 398 U 8 410, 418.) "Reflzcting this preference for the warrant
process, the traditional standard for review of an igsuing magistrate's probabla-cause
determination has bean that so iong ag the magistrate had & 'substantial basis for ... sonclud
ling]’ that 2 search wauld uncover evidence of wrongdoing, the Fourth Amendment raguires
no mare." {6, quating Jonos v. United Siates (1960) 582 LLE, 287 #71)

“Although in & particutar ease it may not be easy to dgierming when an affidavit
demonsirates the axistanes of probable gause, the resgiution of deubtful or marginal cases in
this area should be [argaly determined by the prefarence to be accorded warrants,” (United
Slates v. Yentresca (1955) 280 U5, 1092 108.) Where the affidavit provides sufficiant
infarmation to enable the magistrate to act independently rather than mergly ratifying the
conclusions of the afftant, the affidavit is not legally inaufficient. (Mineis v. Gefes, supm, 462
Li & at p, 238 ) "THe task of the issuing magistrate is =imply to mzake 3 praclical, common-
zense decision whether, given all the circurmatanses sat forth in the affidavit before hirm ..
there iz = fair probabllity that contraband or evidence of a arime will be found in a particular
place.” (. & p. 298.)

The guestion here iz whether the magistrate could have concluded, based on the
cirgurmstances set forth in the affidavit, that there waz g "fair probability” that some of the
blocd in Shermanting's car would prove to be defendant's bivod. While the inferance was naot
paricularly strong, the magistrate could have deduced s much from the affidavit. Tha
affidavit supported an inference that defendant (with or without Shermantine) had utilized
Shermanting's aar to meet Vanderheiden on the night of her disappearance, The presence of
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blaod in the frunk and eleswhere on the ear coupled with Shermanting's claim that defendant
had admitted stabbing Vandarheiden to deatn tendad ta impligate bath men, With no sign of
struggle in Vanderheiden's car, & reasenable infarence could be drawn that any struggle had
acsurred it Bhermantine's gar, Further, it is a reasonable inference that 4 killing perpetrated
by scmaans who "lipped cut” and stabbed & friend o death might well rasit In a blood-
progusing injury o the perpeiratar. Giving duea deference to the magistrate, he could have
cencluded that there was 2 fair prabability that defendant's Blood would be found
gommingled with Vamderheidan's Blood in of on Shermanting's car therely impligating
defendant in her death. The warrant was therafere sLpported by probable causs.

k. Omissions Fram Affidavit

24 “A defendant whe ehallenges a search warrant basad upon an affidavit containing
omlizsions Sears the burden of showing that the omisgions were materiai {0 the detarmination
of prabable cause " ( Feople v. Bradford (1987) 15 Cal.4th 1228, 1287,) Tha defendant alzo
bears the burdan of proving that the omissions were delibarate or reckless and that tha
inciugian of the smitted facts weuld have prealuded a finding of probab!e cause. (Eradford at
p- 1207 Poople v. Lultenberger (1990) 50 Gai.3d 1, 15 and fn. 4 )

Defendant alleges that Scheffel omitted four material facts. Firef, he glaimsa that she failed 1o
discless that she had spaen no injuries an defendant |258 than 48 hours after Vanderheiden's
dizappearanca. Scheffel testified at the hearing an the motion to traverze the warrant that
she had interviewed defendart on Nevember 15, 1998, it was "dark” and she did not
"examine him" or “fask for injuries.” Sha did not ohserve any injuries. Given the contaxt of
Scheffel's lack of observation of injury, we agree with the trial eourt's implied finding that
Scheffel's omiasion of this information was not deligerate or recklass.

Second, defendsnt azsens that Schaffel failed to discloss information that would hava
damaged Shermentine's credikility thereby undermining the reliahifity of hia accusation
againat defendant. Not so. It was glear frarm Scheffel's affidavit that Shermantine had no
credibility whatsoever. Censequentily, the trial court eorrectly faund that any sueh emission
wag not material 1o probable cavse,

Third, defendznt maintains that Scheffel should hava diselosad that Sharmantine had

pravieusly failed to mantion lending his car to defendant. However, the =fidavit clearly
imalied that Sharmantine had nat made this accusstion earlier, so Schefel's failure to

gupressly includa it was not material,

Finally, he contenda that Scheffel omitted to mention that initial blood tests had already
revaslad that the blood belonged to Vanderhaiden, Defendant failed to prave &1 the hearing
that Bcheffel was sware of any blond test results at the time she prepared the affidavit, She
testified that 2he was not, Hance, the trial court could properly conclude that ehe gig not
deliberately or recklessely omit mention of biood test results.

The record supparta the trial court's implied finding that defendant failed ta prove that
Scheffel made deliberate or reckless material omissions from the affidavit. |t follows thati the
trial gourf did net err in denying defendant's metion to traverse the warrant.

c. Pretext

Defendant claims that the warrant was invalid because Scheffel oblained it as a mere pretext
for interregating him, Assyming arguendo that an otharwize valid search warrant supportsd
by probable cause can bs shallenged an this ground, the reeord aimply canngt support thiz
tlaimn, Schakal had already quastisned defengant thras times without obtaining any werrant
whatsoever. Defengant had never gxpressed any reservaliong about talking to her about the
Vanderheiden case. After he was informed that geputies had been looking far him o March
18, deferdant, of his own volition, ielephened the sheriffs departmeant and offered to arrange
to meet and talk with them. Given defendant's history of voluntarily speaking with the
daputies about the Vanderieiden case, it stratehes credulity 1o suggest that Scheffel
obtained the hlood and hair warrant solely as a pretext to interregsting defendant yet again.
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28 We reject defendant's challanges to the validity of the warrant.

3, Invecation of Right to Remaln Silent,

Defendant rmaintains that the irial court errad in admitting his March 21 and 22 statamanta
becauze they were made sfter he had previsuzly invoked his right to remain sflant. He ciaimg
that the trial court &rred in (1) failing to find that he had invoked his dght to remain silent
during the March 21 interrogation and {2) concluding that his Mareh 17, 18, 18 and 21
invocations did not preciude the admiszion of his March 21 and 22 staternents,

“An appeliate court applies Ihe independent or de neve standard of review, which by its
neiure is nondefarential, to = trial court's granting er denigl of a motion to suppress a
etatement under Mirends inaofar as the tria! court's underlying degision entails a
measurement of tha facts against the Iaw. [Citations.] Aes for eagh of the subordinate
determinations, it @mploys the test appropriate thareto. That iz to say, it examines
independantly the resolution of 8 pure quastion of law; it scrutinizes for substantial evidence
the resofution of @ pure question of fact; it examines independently the resalution of a mixed
guestion of (aw and fact that iz predominantly legal; 2nd it scrutinizes for substantial evidenes
the resolution of & mixed question af law and fact that is predominanty factual.” { Peaple v.
Waigia (2000) 22 Cal.4th 600, 730.)

a. Invocations

The trigl court found that defendant had inveked his right ta ramain ailent during the Margh
17, 18 and 18 interrogations, and it suppressed the slatermants that defendznt had made
during each of those interregations after s invocations. H did not suppreas any of the
statements that defendant made during his March 21 interregation by Regsdele and Johnean
or during his March 22 intarrogation. Defendant argues that the trial court erred in failing to
fitted thart Re invoked his right 1o ramain silent during the March 21 Ragsdale/Jahnson
interrogation when he said: {1) ‘] don't knaw whether | should tell you about that!” (2} ' den't.
I raalty don't:” and (3) 'Don't wanna tatk.” He claims that the continuation of the interragatian
aftar these statements viclated his sonetitutional rights and therefora should have resulted in
suppression of his siatements.

Aninterrogation muzt ceaze if tha suspest "indicates in any mannar, at any time prior to ar
during guzationing, that he wishes to remain silent....” { People v. Musselwhite (1958) 17
Cal.4th 1218, 1228, citation znd guaotation marks omitted.) Whather an invacation of the right
ta romain silent ocourred iz @ guestion of fact that iz reviewad golely for subatantial evidense.
(Musselwhite at p. 1228; Weidla at p. 730.)

The first of these zlleged invocations oocurred just after defendant wags informed of his rights
and acknewledged his understanding of them. Ragsdale asked defendant If he had “given
any more thought to .. what happensd out on, ah, Daggett Rosd?” Defendant said "Not
reglly.” Ragsdale azked "vhat ean you tell me about that?" Defendant said 'l don't know
whether | shauld el you about that.” Johnson interfjected *Put it this way, we fnow about
it...." Defendant s2ld *| know you guys do.” Johnsen told him “this is kinda your chance to tall
your verzion of what happened and to tell us what you saw and how you felt.” Defendant said
"Kind of felt lke | do now.” Dafendant than tolg the officars about the Daggett Road killings.

*2§ The context of defendant's "l don't knew whether | should tell you about that" statement
demonetrates that this staternent was not an indization by dafsndant that he wishad @
remain silent. He had juzt been informad of and acknowledged hiz underatanding of hia right
o remain silent. Deferdant did not say that he wished to remain silent But simply expressed
unceriginty abaut exactly what Be "should tel” the officera. He exprezsad no desire to be
silent but instead respondad to the afficers’ questions. The triel cour's determination that this
was ned 2n invocation is supporad by substantial evidence.

The second and third alleged invotations ecturrad near the end of the March 21
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Ragsdalelohnson inferrogation, Afier teiling the officers about the Dagoett Road killings,
defgndant said "Probably should've remainag gllant, huh®" The offficers then allowed him a
cigarette break after which defendant gomplaingd "Oh, man. Do we have to keap talkirg 7"
Jahnzon said "Well, I'd like 10, | know you really don't want to bt Detengdant said I don't, [
really don't.” Johnson said “that's your, vour chgice |, that's, you knew, if you don't wenna
talk with us that's, ak, wa gan, we can stop. like | said, after | mean coming, once you go in
tomorrow, whether or rot we'll be able 1o talk abaui anything any mare, | don't know .. it's
up to you, we can talk until your wife gets here.” Johnsan agein encouraged defendant to
talk, but evertuzlly he said: "ls it you don’f know anything alse or you just don't wanna talk
about anything else? Defendant said "Don't wanna talk.” Johnssn and Ragzdale did not
terminate the interregation, Johnsen asked defendant if "somedzy .. if it becomes
BRVANtagE0US 1o You, you may wanna discuss othar thinga?" Defendant said; “Yeah, oh
definitely thera, yeah, Maybe someday | ezn ta! you about ‘im either way,"

We agree with dafendant that his statements "t really dgan't” and "Don't wanna talk" were
invecations of his right to remain silent, Hewever, since the continuatian of this interrogation
aftar tha inveeations did net produce any ineriminating statemanls, the tial court's fajlure to
find that these statements were invogations did not prejudice defendant unisss these
additional invocations samehaw tainted defandant's Marak 22 statemants 17

b. Censedguence of Failure to Honar invocstions

Defendant asserts that his March 17, 18 and 19 invocations precluded the admizsion of his
March 21 and 22 statements and his March 21 invogation preciuded the admizsion of hig
Margh 22 statement,

He claima that Michigen v. Mosfey (1575) 422 LS. 99 precludes the admission of atatements
rade during a subisequent interrogation after an earlier invocation where ths eartier
interrogation die not "immediately caase’ uaon the invecation. In Mes/zy. the U.S. Sugreme
Calirt held that an invacation of the right to remain silant did not "creste & per ¢ proscription
of indefinite duratien upon any funther guastioning” by the police. (Mosley at B, 102-1063)
Instead, the court concluded that "the admissibility of statemants abtained afler the ‘person in
custady has decided to remain silent deponds under Miranda en whether his ‘right to out off
questioning' was ‘sefupulously hongred ' (Masley at p, 104 )

“#F The certinuing vizhiiity of this portion of Mosley ie questionable. In Oregon v. Flsiag
(1555 470 1.8 258, the U8 Buprarne Gourt held that an aarliar interregation that was not
precedad by =n admonition or a waiver of the suspect's constitutional rights did not require
the exclusien of a eybgeguent statement made =fier proper admonitions had baen given and
& walver obtained. The spie distinction between the two cazec s that the suspect in Mosley
was informed of snd invoked his rights during the initial interrogation while the suspect in
Elslzd was neither informed of nor did he walve hiz rights in the initlgl interrogation.
Dafendant asserte that £lafag's holding that a subzequent atatement is not tainted by 2
fallure t6 inform 2 suspest of his righte of & fiurs fo obtsin & waiver does not mean that lhe
faliure ko honor sn invagation of rights does not taint & subsegquent statement.

We do not write upon a clean slate kere. The California Supreme Court hag already held that
Eistad iz just ag applisable whare the palice fail to hanor an invocstion as it is where the
palice have failed to inform a suspect of his rights or obtain a waiver, Whare & suspact
invokes hiz Miranda rights but he is stil interragatad in vielatian of his rights, a subseguesnt
uncoerced striement that is made after proper advisements and waivers is admissible if the
esrlier interrogation wag not coercive and the earlier statemant was veluntary, { Peoplfe v,
Slorm (2002) 28 Cal 4t 1007, 1023) In People v. Bradferd (1087) 14 Cal 4th 1008 the
defendant was informed of his rights and invoked hiz righi 1o ceunzel. The police
naverhelass continued 1o interregats him. (Bradford 8t p. 1038.) After this improper
interrogation, the defendant was again informed of his rights, waived them and gave anather
slatement, The earlier statement was suppressed, but the subseguent statement was
admitted, The California Suprema Court hald that the intarregation of the defendant after he
invoked hig right to counsel did not "inherently constitite soercion.” The earlier statement did
nat t=int the subsequent stalamant &0 long &% the sarlier statement was voluniary. (Bradford
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at pp. 1039-1040.)

We aire Sound to follow the California Suprems Court's genclusion that Elstad i applicabie
not only where admonitions have not been given and waivers have not been obtained but

also where an invacation hag nol been honered, (Auto Equily Saies, Inc. v. Superior Court
(1867} 57 Cal 20l 450, 458,) Consequently, we must reject defandant's reliznze on Maosgiey.

Under Bradford, defendart's invacations of hig right t& remain silent during tha March 17, 18,
12 and 21 interrogations do not sutomstically render inadmissibie his subseguent
slatements. Inslead, these invocations require the exclusion of the subsequent statements
only if the earlier statements were involuntary,

4. Voluntariness

“In determining whether a defendant's wili wag gverborne in 2 particdlar caze, the Court has
asseszed the totality of all the surrounding girgumstances-bath the characteristics of the
secused and the details of tha intarrogation. Some of the factors taken it account have
included the youth of the ascused ..., hiz lack of education, or his low intelligences ..., the lack
of any advice to the accused of his eonstitutional rights ..., the length of detention .., the
repested ang prolonged nature of the questioning ..., and the use of physical punishment
euch as the deprivation of food or sleep...." (Schneckiclh v, Bustamonta (1975412 U.8. 218,
236, citations omitted.)

"28 “A finding of caercive police aclivity Iz a prerequizite ta a finding that & confazsion was
involuntary under the federal and state Constitutions, [Citationa,] A canfaasion may be found
imvaluntary if extracted by threatz or violence, pbiained by direct or implied promises, or
securst] by the exedion of improper influence, [Citation.] Altheuagh coercive police agtivity iz 2
rnecessary predicate to establigh an inveluntary confeszion, it 'dees not itzelf compel a finding
that a resulting confession is inveluntary,” [Citation,] The statement and the inducement must
te czusally linked.” ( Feople v, Mawry (2003) 30 Cal 4th 342, 404.} The presecution bears
the burden of proving by a prependerance of the evidence that the stalements were
valuntary. ( Pecple v. Benzaop (1880) 5% 0l 3d 784, 778.) We exercize independent raviaw
on sppesl. (Bensonatp. 778.)

Defendant argues that the presecution failed to sustain ite burden of proving that his
slatemeants were veluntary, He igentifies an array of circumatances that ha claims were
unguly cosrgive: (1) the officers and deputies disregarded his invacationa; (2} the
interrogations were lengthy; (3) the arraignment was delayed for more than four days, (4) the
officers suggesied that obtaining a lawyer wauld not be in defengant's beal interest; (&) the
offizers and deputies used "deceptive pressurs tactics” and (8) the officers and deputies
made goercive threats and promises.

Althaugt the enly post-March 17 ztatements that wera introducad et trial were defendant's
March 21 statements to Ragsdale and Johnson and his March 22 statements to Herrera and
Erakensiek. under Sradfard the admigaibility of thass statements depends not only en teir
valuntariness but aleo on the valunterinese of tha March 18 and 18 statements and
deferdant's Mareh 21 statements to Cruz and Herrere since defendant invaked hig right to
remain silent on Margh 17, 18, 18 and 21. We must therefore consider the veluntariness of
all of defandant's post-March 17 stelements.

a. Potentially Coarcive Clrcumstances
We begin by addressing whether saveral recognized types of potentially coercive

gircumstances existed here. That inquiry will be fallowed by a sonsiderstion of whather the
totality of ali of the cireumstances rendered defendant's statements involuntary.

i, Disragard for Invocations

We have already noted in the previous seciion that the trial court detarmined that the officers
and deputies did not heoor gafendant's invecations of his right to remain silent during the

hitps://a.next. westlaw.com/Document/T1936eae4fa01 1d9bf60c1d57ebe853e/View/FullTe...  7/21/2010



STOCKTON RECORD TRACY Jul 21 2010 10:06 P.22
People v. Herzog - WestlawNext Page 22 of 30

March 17, 16 and 18 interrogations, 2nd we have datermined that tha sficers faifed ta honor
defendant's invocation on Margh 21, While their disregard for his invocations dic mot
immediately produce incriminating stataments, the accumulated impagt on a suspeact of
repeatad dizregard for his invogation of his rights is potentially soercive and may, whan
combined with othar eoercive circumstanaes, render statements invaluntary. (Bragford a1 p.
1041.) The impact of the disregard of defendant's inveeations is pariieularly acute here
because this disragand ocourred repeatedly on four separate days, |t may well piay & role, in
canjunclion with other cirgumatances, in ereating a coercive environment,

ii. Protonged Interragation

29 Prolonged interrogation may be coarcive. (Schneckinih, supra, atp. 226.) Same of the
interrogations of defendant were indead prolonged. Afler the fourhaur Mareh 17
intgrrogation followed by &n hour-and-a-kalf-long ride with the deputies, defendant was
interrogatad six additional times over a five-day period. On Margh 18, thare was a briaf
fifteen 1o twatty-minute interrogation by Cruz and Herrera followed Dy & two-and-a-half-haur
interregation by Ragedsle and Johnsen, On Mareh 18, defendant was interrogated for 45
minuies by Cruz and Herrera. On Margh 21, defendant was interrogated by Ragedale and
Johneon for an hour and & talf and then by Cruz and Herrera for an hour &nd & half. On
Mareh 22, Herrera and Brakensiek interrogated defendant for 2 ittla aver an faur, The
cumulative impact of mare than ten hours of often lengthy periods of intarreg ation had the
patantial to be coervive.

ii. Delayed Arralgnment

The arraignmeant in this case did not oocur within 48 hours of defandant's arrest. Although
defandant was taken inte cuzindy in the early evening on March 17 and was under arrsst ne
later than the early morning hours on Marech 18, he wgs nat arraigned until more than four
days fater on Mareh 22,

Delay in arraignment is ang factor in determining ihe veluntaringss of a defendant's
admisaionz, %7 ( Pegpie v. Mora (1991) 53 Cal.3d 152, 200.) in Chliity of Riversids v.
MeLawughlin (1981) 500 U.S, 44, the U.5. Suprame Court reld that, while "the Faurth
Amendment permits 2 reasonabls pastpanement of a prabable cause detarmination while
the police cope with the everyday problems of processing suspests through an overly
burderad eriminal justice system,” "lexibility has its fimita.” (MeLsughiin at p, 55.) The gourl
idantifisd this limit as 48 houre. An arrgignment held within 48 Aours paeses muzater unleze
the dafendant shaws that the delay was "far the purpose of gathering additional evidanoe to
justify the atrest, & delay motivated by ill will against the arrasted individual, or dalay for
delay's sake." "[U]navoidable delays in transporing arrasted parsans from ohe facility to
another, handling |ate-night bockings whsre na magistrats is readily available, ebirining the
presence of an arresting officer wha may ba busy processing other suspects ar securing the
premises of an arrest, snd other practical realities” can justily a delay of up to 48 Rours.
(Mel.aughlin atw, 57 .) On the other hand, whera the arraignment ocours afier a delay of
more thar 48 Aours, "the burden shiftz to the gavernment to demenstrates the exigtence of
pona fide amergency or other extraordinary cirgumsetance,” and "intervening weekends” or a
need 10 "conselidate prefrial proceedings” do not "qualify as an extragrdinary
cireumstance.” (Mol aughiin at p. 57.) A GHER policy to dalay arraignments to Monday far
thoss arrasted on Thursdays iz slso inadequate to justify the delay. (MeLaughlin at p. 58.)

30 "[Tihe only permissible delay batwasn the time of arrest and bringing the accused before
& magistrate is the tima necassary: to comalata the arrest; to book the accused; to tranaport
the acoused to court; for the district attarmey to evaluate the evidehes for the limited purpose
of determining what charge, if any, is to be filed; and {o complete the necessary clerical and
administrative tasks to prepare a formal pleading,” { Peaple v. Thompsan (1980) 27 Gal.24
303, 323, citation and guotation markes omitted. )

Defendants araighmant was unguestionably delayed beyand the 48<hour limit after which
the U 5. Suprems Court has mandated that the prosecution bear the burden of justifying the
delay with proof of 'extraordinary” circumstances, The prosecution made no attempt below fo
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prazant 2hy evidence of extraordinary eirsumstances that could have justified this delay. By
iher morning of March 18, defendant had been arrested and booked for the Vanderheiden
killing. His arrest oogurred after the district attarnay had been sonsulted, There is no
indication in the recard that any fime«ansuming clericat or sdministrative 12sks were
cantemplated or that such tasks could not reasonably be compisted in fesa than four days.
Yet defendant was informed guring a March 16 interrogation ihat his arraigniment would not
oocur until Mareh 22. Thiz disclogure rebuts any inference that tha delay wss the product of
defendant's subzaquent statementz about crimes other than the Vanderheiden kifling. The
mast favorable (to the prosecution) inferencs that can be drawn fram this record iz that
defendant's delayed arrgignment was the product of 8 policy pregisely like the one
disapproved by the U.8. Supreme Court in Mgl zughiin, The only aliernative infersncs is that
the arraignmant was deleyed solely to parmit the deputies and officers o continus to
interrogats defendant prior to the appaintment of counsal. The impermissible dalay in the
arraignment must be conzidersd as pan of the otality of tha sircumstances in desiding
whether defandant's etatemepts wers involuntary.

Iv. Statements Ahout Counsal

Even whare & suspect does not explicitly invoke his or her right 1o counsel, siatements by the
police denigrating the value of having counsel pragent during questianing may have the
impropery cosreive affect of encourgging the suspest to continue to speak withaut benefit of
counsel (Coffazs v. Teizle (9th Cir 14981) 949 F2d 411, 418.)

During koth the Mareh 18 and Mareh 21 Ragsdale/Johnson interrgoations, Johnaon
discauraged defendant from gbtaining counsel by suggesting that having an attorney would
e datrimental to defendant's interests becauvze an attormney would preclude defendant from
talking to the officers. Johngon als¢ toid defendant that he could not ebtain an atiernay wntil
March 22, at which point it would be too ate to take advantage of Jahnson's effer of isniency,
We will discuss Johnzon's statements |n greater detail in cur analysis of the totality of the
circumstances. Thig is anether girgumstangce that we must gangider as to the voluntarinese of
aefendant's atatements.

v. Manipulation and Daception

“21 Defendant ientifiss many alleged instances gf what he calls “manipulation” ang
‘deceptiva pressurs tastics.”

The deputies and officers rapeatadly misled defendant to believe that Shermantine was
implicating him in all of the killings. One message that their camments conveyed was that
defendant shouid "come clean” and tell them everything =o that they could confirm that it was
Shermanting, not defendant, who was responsible for the killings and then defendant wauld
nat have Sharmantine's allaged sccusations hanging aver kit i the future,

This type of deception iz not necesaanly impermiszible. In Pesple v. Joras {1098 17

Cal 4tk 279, the officers falsely implied that they already kraw about the crimas and werg
sesking to confirm thase faota. (Jones at p. 287.) The Califorria Suprame Sourt found
rothing improper in this kind of deception because it was “nat of a type reasanably likely to
procure an untrde statement . (Jones at pp. 208-299, citatinn and quotation marke omitted.)
The sarme tould ba said hara. The deseption alons was not nacaszsanly coercive because it
was nat likely to proeurs an untrus statameant.

vl. Threat= and Fromises

“The ling to ba drawn between permissible pelice conduct and conduct deamad {0 induce of
to {end to induce an involuntary statement does not depend upon the bare language of
inducement but rather upon the nature of the benefit to be derivad by a defendant if he
speaks the truth, s represented by the police, Thus, 'advice or exhottation by a police officer
1o 2n accused {0 “tell the truth” or that it wauld be better to tell tha truth” unaccampanied by
gither a threat or 2 promige, dees net render a subsequent confession involuntary.'... [T)
When the benefit pointed oyt by the police {0 a suspedt is meraly that which flows naturally
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from & truthful and honest course of conduct, we can percaive nothing impraper in such
police activity, Qn the other hand, if in addition to the feregeing benefit, or in the place
thareof the defendant is giver to understand that ha might reagonably expect benefits in the
nature of more lenient treatmeant at the hands of the polise, prasecution or courtin
consideration of making a statement, even a truthful ane, such motivation is deemed ta
render e statement involuntary and inadmissible. Tha affer or promise of sush benefit need
not be expressed, but may be Implied from equivacal language nat otherw(se made

Clear.” { Poaple v. Hill (1967) 56 Gal.2d 538, 549,)

The question presented fs whether the officers and deputies used “sguivacal language’ that
implied that defendant might be treated maors leniently if he made a staterment. We halieve
that they did, The deputies iold defendant at the beginning of the first brief March 18
interrogation that his enly hope of extricating himself from this situstion was to ‘cocperate”
because Sharmantine was hlaming him for both the Vandarheidan and Daggstt Road
killings. Then, at the beginning of the second Mareh 18 interrogation, after urging defendant
to "come clean” and suggesting that Shermantine was blaming defendant for the Whaeler
and Howell Killings, Ragsdale suggested (o defendant that “we couid do somelhing about this
[the Daggett Road killings]" if defendant toid them he "had something to do with this .., jets
take care of i an¢ iat's get i done with." (Emphasis added.) Ragedale and Johnson
continued o suggest to defendant that telling averything he know was his only hepe, “Only
yau know what he's got on you, And 28 long s yau keep It lecked up inside you, it ... we'rg
not ganna .., ke able o wse # fo figh you at all.” (Emphasis added.) Later in this same
interrogafion, Johngon suggesied that defendant might be refeased if Johnsen and Ragedale
told the district atiornay that defandant was “being truthiud,* And Johngon told defendant that
thiz offer would b "null and void" once defendant obizined an altormnay.

"32 The statements by the officers and deputies that defendant's only hope was to cocperais
with them and that they could *do something about this” if only he welld teil them everyihing
were implied promises of leniency and also implied threats, The implied threat was that,
wnless defendant cooperated and told them everything, he had ne hope and thay weuld ot
“do 2omething” to "help® him, The imglied promise was that they would *do something” 1o
“help” him ifhe wauld tell them everything. These implied promizes and threats are
qualitativedy diffsrent than the slatement by the officer in Jones that thay would tell the
digtrict attornay that defendant had bean honest” (Jones at p. 287.) The statement in Joras
was far less concrete and coarcive and did not strangly imply hat statements weuld producs
teniency. The statements by the officers and deputies here are amang the circumstances
thet must be cansidered as part of the totalily of the circumstances in determining whethar
defendant's statemients were an exercise of fras will or the product of coergion.

h. Totality of the Cirgumstances

Mo single circumnstance detarmines whether a etatement was the product of cogrcion, Such a
concluzion depends upon 2 consigaration of the antirety of the conduct of the officers and
deputies, the circumstances of the interrogations and the characterizlics of the defendant,

In this case, defandant's persanat gharacterstics do not waigh haavily in this aguation, As a
33-year-old high school gradugte, defendant wag naither particularly youthful nor
uneducated. Hiz emotions| state during the axtanced inferrogations varied from teerfu! to
pagzsive to "sorred,” He expressed great trust in the officers and deputies and appeared to
mistakenly beliave that they were loaking aut for Mis bast intarasts.

The intarrogations themeelves lead ve to conclude that defendant's statements during the

March 21 and 22 intarrogations were inveluntary and therefore inadmissible. Althoygh we

have already exhaustivaly deseribed the interragations, if is helpful to analyze the coercive
agpacts of the interrogations thraugh & shrenclegy.

The context in which the interrogations took place must be bome in mind, Defendant had
been twice interviewed by sheriffz deputies in the week after Vanderheiden's November
1298 disappearance and a third time & couple of menths Igter, The lafter two interviews took
place in & sheriffs dapartment interview reom, but cnly ene of them was lengthy, Mare than a
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menth after the thirg interview, sheriffs deputies exacuted a search warrant at defendant's
home and lef word that they needed to contast him. Cefendant rezponded the next marning
by telephoning the sharifrs depariment and leaving & messaga indicating hig wilingnass to
talk te them, At this paint, defendant clearly realized that the sutharities were closing in an
him and that fe needed to tafk to them about the Vanderheiden killing.

33 When Cruz and Herrera cama to see defendant, thay told him that Vanderheiden's bload
had been found in Shermantine's car and "{tihis s the /ast appartunity, it you are not guilty,
you are going o have to be able to talk to me,” (Emphasic added.) Defendant soon bagan
erying and plaintively asked "[wihat can | do to get out of this?" Herrera warned him net to
speak urtil he hag been advisad of his rights and then engaged him in small talk during the
drivee to the sheriffs depanment. We do not doubt that at this peint defandant was willing to
talk to the deputies about the Vanderheidan killing.

Defendant was initially praperly advised of his righte and then freely told the deputies about
the Vanderheiden kiling. As defendant concedes, {hiz statement was claarly voluntary. When
the deputies tharesfter urged defendant to tell them of ather crimes that he and Bhermantine
had perpstrated and suggestad that Shermantine would blame defendant for the
Vandarheiden kiling, defendant insisted that there were no other erimes. Defandant then
invoked hiz right to remain silent, thareby evidencing his unwillingness to talk other crimes.
The deputies did nat haed his invecation but instesd continued to interragata him.

The March 17 intarrogation lasted nearly four hours snd was immediately followed by an
hour-and-g-ha/f-ong ride with the deputies and ther & trip to the hespital {o exiract the hair
and blood sampies. Although the district attorney's office had glready autharized the arrast of
defendant before the ride, defendant was not formally arrested and bocked until 3:22 a.m. o
Mareh 18. After these many hours of interrogation and tranzpon, defendant was exhausted.
He was sliowed to sleen but was not fad before the next afiernoon's resumption of
interregation. The extended nature of the March 17 interrogation combined with defendant's
physical exhaugtion and [ack of foad were potentially cogrelve circumstances.

Atthe outsat of the first March {8 interrogation, Merrera characterized defendant's
constitutional rights ae "just a formality," and defandant said he did *[njat really” understand
his rights, Maving experienced the deputies’ disragard for his previous atempt to invoke hig
right (¢ remain silent, defendant might well have harbored some tonfusicn sbout hiz rights.
Linder pressure from Cruz, defendant gonceded “Yeah whataver, | understand them.” Thiz
tranaformation from an assertion of not understanding to an acknowledgment of
undarstanding was indicative of defendant's suscaptibility to prassure.

When defandant expressed his dismay at leaming that he had been charged with
Vanderheiden's murder, Cruz warned defendant that, unless "we’ ‘clear that up,"” this charge
“iz gonna stick.” Defendant responded ") dan't want that to stick, man," angd Cruz threatened;
"Then you better you better s-vou helfar coapersts with us then.” {Emphasiz added.) The
daputies alzo falzely told defendant that Sharmanting was biaming defendant for raping and
killing Vanderheiden and the Daggett Road kilings, The thraat that defendant wauld ba
“stuck” baing blamed for Vanderhetden's rape and murder and the Dagaatt Road killings
untess defendant "couperate[d]” was a pelent and coercive one, but defendant still resisted,

*34 Just two houre after {he deputies’ interrogation, Ragsdals and Joknsen appasrad for the
first time. Before even being adviged of his rights, defendant questionad whether he should
be talking 1o the officers in the sbeence of an attarney, “iJm, but | don't have a puklic
defender or anything.” "Am | supposed to be answering any questions?” Ragsdais
regpondad by informing defendant of hie rights. When he asked defendant if he understogd
kiz rights, dafordant said “Yeah, | guess so." There iz no indication that these sdvizements
resolved defendant's earliar uncertainty about the meaning of his conatitutional rights.

FRagadsle suggesied that Shermantine had "aol semething on you" and pressed defendant io
admit it go that the officers would "be able i take care of that zemehew,” Ragsdaie's offer to
‘teke care of whatever defendant admitted was clzarly an implied promize of lzniengy in
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exchange for an intulpatory stalement, Adding weight to their argument, Ragadale and
Johngon suggaated that Shermantine wae alse blaming defendant for the Howalt Killing.
Ragsdale reiterated his implied promise of leniengy by telling defendant *we could do
zamathing about this [defendant's rezponsibility for the Daggett Read killings)." Ragsdale
alzo gaid he would not "be able to Use it to help you at all” uniess defendant told them what it
was that Shermanting nad "got an you.” Regsdale's offer {o "do something” to "help”
gefendant in exchange for hiz sdmiseiong alse amoeunted to an offer of leniency. When
defendant confinued to resist the pregsyre, Johneen chimed in with a threat that the officers
would not "give you [defendant} anything” if gefendant did not talk. Defendant vaguely
cancaded "I might know some things ." We are cenvinced that the preesure, threats and
promises exerted by the deputies snd officers produced this admission.

Johnson suggested a scenarie in which defendant was releasad from custody after & two-
year prison tarm (apparantly for his participation in tha vanderheidan killing) and then "drawn
back inte thiz mass” whan Sharmanting implicated defendant in other erimes. Ragedsle told
dafendant that he knew defendant had been at the Daggett Road killings. Defendant
reluctantly began to incriminate himazlf in the Dagaett Road killings, Yet, when Raasdale
pressed him for detailz, defendant invoked his right to remain silent, ! don't want to [talk]
though, man," His relugtance o talk about crimez other than the Vanderheiden killing was
apparent. Nevertheless, Ragsdale and Johnson ignored defendant's sttempt to stop the
interrogation and continued to preseure him for more admissions, Defendant tried to stop the
interrogation by suggesting, albait not explicitly, that he needed an atiorney. "l think | need
somebody 1o advise me on talking or somathin'." 'l need somebady that knows what [}
should dol.” This attempt too wagz unsuccessful, and Johnzon continued to pressure
defendant by telling him that the jury would ba more likely to believe him if he "cla)me
forward,”

*2% Defandant tried to arrange for a postpanement of the interrogation, He alse again
inquiray about wher he would get an attorney. Johneon told defendant that he could not get
an attorney untii Mareh 22, and he implied that i would be {oc |aie then for defendant to
make & statamant. Johsson alse emphasized to defendant that ke would rernain in jail for at
lzaat thrae more days before ha could gat =n attorney. This representation told defandant
that he could not gat any advice on whather to make & statemert until it was too late to do
25, thereby slacing him in an untanable pasition, Johnson sl told defendant that an
attornay would tell him not 1o talk and that such advies sould "hurt’ him.

In 2aditian, Johnzon led defendant & belizva that he might be releazed if the deputies ol
the district atiorney that defandant was “being truthful.” Deferdant slaarly interprated
Johrnson's statements as 'a ane-time offer” of possible release if he talked. And Johnson told
defendant that this offer would be “null and void" once defendant obtained an attorney.
Johnson repegled his assertion that, if defendant did not tatk, peeple would belisve
Shermantine pecause “he's talking.”

At thiz point, the officers had led defandant to beliove that: (1) the interrogations ware going
{e continue reaardigss of whether he was willing to talk and regardless of his attempts to
invoke hig right te remaln silent; (2) if he did not talk, a jury would believe Shermanting that
gefendant was respenzible for afl of the arimes; () he could nat obtain an atlorney's advice
about whether to make a =tatement until March 22; and (4) by that time, it would be too late
to help him. We are convinged that these circumstances were cogrcive and that defendant's
subsequent statements were not voluntary.

The March 18 interrogation did nothing to atleviate the pressure on defendani ar to correct
hig misimpreesion of hia righte. The advieemente at the beginning of thig interrogation failed
to inform him of hie right t& heve an attorney preeent during questioning. Thig was, of courss,
conzistent with what defandant alrsady understosd. he had no chaica but to be interrogated
until Marsh 22 without an atternay. Evan 50, defendant again demonstrated his reluctance to
talk shout any crimaes other than the Vanderheidan killing by invoking his right to remain
silent, Yet again, hiz invocation was ignorad, and the deputias prassed him to admit 1o being
present 2t the sgenes of other homicides, Eventuaily, defendant reiuctantly answered “Iyles,”
znd the deputies terminated the interrogation. This interrogation toe wag coercive. The
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preceding dsy's interrogations had eaoresd defendant's first admissions about the Daggett
Road killings, and the deputies continuad the saercive pressure by misinferming him of hiz
rights, ignoring hig invocation and pressuring kim until he made admisgions.

Defandant was then left to ruminate in jail an his pradieamant for more then a day before the
naxt interroaation. in our view, the mere passags of time did rothing to alaviata the coercive
cireumataness created by the actions of the deputies and officars. By this time, the officars
and deputies had led defendant to the conclusion that ke had no choice but fo try to counter
Shermatine'z alleged implications of hir by imglisating Sharmatine.

*36 Af the commencement of the March 21 Ragadalet)ohnson interrogation, the officers
reminded defendant that he needad to respand to Shermanting's alleged acousations before
he obtained an atternay. Bafore even informing defendant of hiz righte, Johnzon raiteratad
that Shermanting's accusations would remain “piled an yvou" if "you don't throw nathing back."
Defendant zgain complainad that he did not understand hiz rights. His lagk of understanding
wae fikely the result of the fact that his multiple aitempts to end the interrogations by invoking
hi& rigit 1o ramain silent had failed, and he had been repeatadly told that ha could nat sbtain
an attorney until March 22, at which paint the intarrogations would ba ovar. Defendant had
come to believe, as Juhnson was "just explainin’ to me,” that remaining silent "would hurt me
mora than anything w138." And Johnzon reiterated that, even if defendant asked for a lawyer,
“youl're not gatina get ene uniil Monday," 1t was in this coercive context that the officers again
pressed defendant e tell them about the Daggett Road killings, and defendant reluctantly did
z0. These wera the March 21 admiszions that wers introduced at trial, and we weuld have to
ignore the circumstances and coercive conguat thal pracedad tham o concllds that theas
sdmissions were not the produet of that coercion, It naturally follows that it wae error 1o 2dmit
dafendant's Mareh 21 statementa into evidence at frial,

After these admissions, defendant made another atiempt to Inveke his right to remain silent,
but the officers again ignorad him and rerminded him that he might not have ancther
oppotunity to talk,
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Therefore, defendant's statemenis during tha first March 21 interrogation and during the
Marth 22 interrogation were invaluntary, and the sdmissian of thase slatemants into
evidance af trigl was errar.

c. Projudice

Defendant azsens, and the Attorney Generaf Goes nat contest, that the admizsion of his
statemants during the first March 21 interrogation anad the March 22 interrogation was
prejudicial. Since these statements constituted the oafy avidence of defendant's culpability
for the Howall, Gavanaugh &nd King kilings, it is axiomatic that their admission was
prejudicial erref with regard 1 these counts. The sele remaining question is whether the
admission of these statements was prejudicial with regarg to the Vanderheiden murder
count. The Aftefney General has declined fo argue this peint,

The admission of involuntzry statements i5 prejudicial unless the recard sstshlishes beyond
& reasanable doubt that the statemants had no impact en the result. { Pecpie v. Canil {1993)
§ Cel4th 478, 482)) Evidence that a defendant charged with murder has eemmitied prior
mirders has the "potentially devastating impact’ of suggesting 1o the jury that the defendant
hag a propansity to commit murdar and therefore committed the later murder. { PFeople v.,
Farceay (1992) 6 Cal.ath 140, 186.) In this sase, evidence of defendant's statements
regarding the prier kilings tended to suggest that he was nat just coincidentally, and
unwillingly, present whan Shermantine raped and killed Vandarheiden but knew in advance
of hermantine's intent and abetted him in luring Vanderheiden to the cemetery. Given this
potential for prejudice, we cannet say beyond 2 reagonable doubt that the admiszion of
defendant's statements about the prisr murders had no impact on the jury's desision
regarding the Vanderheiden killing. Thuz, the admisgien of the stataments was prejudicial ag
te 8it counte.

We do not resch this result ightly, Our obligatian to safeguard constitutiona! rights requires
us to ensure thet law enforgemant efficers do rot utilize coercion to obtain statements frem
suspecied criminata, We are compellad by the U.8. Ganstitution to enforce this obligation by
prohibiting the admission of statements that are the product of sueh cogroion. Gonstitutional
righta muat he protected even whers the rights in question are those of a persen suspectad
of involvement in a killing, The actions of the deputies and officers in this case necessitate
that this matier be retried with the attendant burdens that a retrial places on the court system,
the witnesses and the familiss of the victims.

B, Other Izsues

*3€ Defandant alzo contends that the judament must be reversed because the progacutor
introduced hearsay evidence and committed mizcongdugt, Singe we reverge the judgment due
10 the admission of the invaluntary slatements, it is not necessary for us to address these
contantions. Ve may srésurma that ihe prosecutar will not commit misconguct &r introduse
inadmissibie hearsay evidence at a ratrial, and therafors no guidance 18 nocessary for the
trial court on thess iasuss.

Hl, Dizpesition

The jutdgment is reversed and remanded for potantiai retrial e all counts, The trisl count iz
directad t& anter an order granting defendant's mation to suppress as to the statements
defendent made during the first Marsh 21 irterrogation and the March 22 interrpgation and
denying hiz motion to suppréss &2 to hi statameants during the Mareh 17 interrogstion.

WE CONCUR: BAMATTRE-MANGUKIAN, Acting P.J., and MeADRDAMS, J,
Footnotes

Defendant was tried on the theory that he hed sided and abetted Wealey
Shermantine, the perpetrator of these murders. Shermantine wag tried
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separately and santencad to daath prior 1o defendant's trial.

An additional shotgun blast had basn fired into the dashboard from outside the
passanger's side doar. This shat was probably the ane that broke tha
paseanger's side windaw. Cavanaugh may have still been in the ear at that point
sincd Me had additional shatgun injuries to his hand and arms that were
saparats from his head and chest woundzs.

On November 20, defandant also agrasd (o have his phatagraph and
fingerprints taken.

This blood and bloog faund on the passenger's seat headrest was lzter found o
be Vanderbeiden's blood,

The trial court found that this was an invocation of defandant's right to remain
silent amd supprassed tha remainder of this interrogation. Nevarthelzss, the
inferrogation continued for a little bit langer.

Shermantine was srrested on March 18. He invoked his rights and was not
aubjected 1o yuestioning.

These assertions wera untrue,

The trial court found that defendant's statement | don't want te though, man”
was an invocation of hie right te remain silent.

Johnzon's representation that "he's talkin' * was falze. Sharmanting had invoked
his righte and refused 19 speak,

Tha trial coun found that cefendant's statement *I'd rather not get into that now”
was an invocation of kis right to remain silent.

Gn March 21, while in custody, defendant was averheard asking hig wife o
‘hide the Mossherg (shotgus].” A Mossbery shotgun had been =een, but not
seized, ingide defendant's badraom during the March 18 s=arch of hig home. A
s=arch condugted after this statement was overheard found the same shotgun
in @ locked safe ih defendant's rasidenss.

The triaf court instrusted the jury on the target offenses of kidnapping, false
imprizanment, rebbery, rapa, forcibie oral copulation and zexual battery. The
prosecutor argued that robbery was the target offense as 1o the Mowall,
Cavanaugh and King kitinge and {hat rape was the tarpet offense as to the
Arrnirawt and Vanderhaiden killings.

The prosecution congeded that ‘[wlithout Loten Merzog's statements to
authorities there i no avidence to establish his guiltin any of the hemicides with
which he is eharged.”

Befandant alzo claimed below that these statements should be suppressed
hacause he had invoked his right tp counsed, He does hot renew this contention
on appeal,

At trial, the evidence astablished that the first ONA report was ‘dated March
22hd, 1898, a zecand report was dated May 20, 1998 and the final report wag
isaued on Fabruary 14, 2008,

None of defendant's blood was actually found in Shermanting's car, but some
blood that was not Vanderhaiden's and could have been Shermantine's was
fourd in the trunk of the car,

Partions of Herrare's and Wueet's prefiminary examination testimony wera usad
g2 evicence at the hearing on defendant's challenges to the warrant.
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18 Defendant renewed his objections to the admission of his statements at trial,
The trial eount did net alter itz ruling.

e While the March 21 Ragsdale/Johnzon intarregation was immeadiately fallowed
by an interrogation by Herrera and Cruz, the prosesution did not seek admission
of any statements mada during the Herrera/Gruz interrogation.

20 Defendant alse separately asserts that the delay in araignment alone required
the exsluzion of his March 21 snd 22 statements as the ilficit produst of this
impermisgible delay, Since wa find the atatamsnts to be inadmizsibls inveluntary
sialements, we need not considar thia sontantian.
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