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590 ‘71 o ~ Netice 15 hereby nge:n that at the date nme and department set forth abeve:., defendant

* SUPERIOR COURT OF THE STATE OF CALIFORNIA
| COUNTY OF SAN JOAQUIN

‘ THE PEOPLE CF THE STATE OF CALIFDRNIA % Case No.. SFO9R079A
Plamtiff, ‘ :
S % MOTION FOR MODIFICATION OF
| } THE RECOMMENDED DEATH
v ) VERDICT
‘ ) (Penal Code § 190.4 (B‘J)*
WILLIAM JENNINGS CHOYCE, % DATE: Decembsr 15, 2008
| | ) DEPARTMENT: 33
Deafendant. }
' | )
)

MOTION TO MODIFY THE DEATH VERDICT
NOTICE QOF MOTION

WHJL]AM TENNINGS CHDYCE shall move ttns court for an order mﬂdlfymg the death pcnalty
findings retumed Sapte:mber 18, 2008 after a de-novo determination of the mitigation and
| aggravation pursuant to Penai Code § 190.4. .

This meticn is made on the grounds set forth herein, the papers pleaclmgs and documents,
ﬁle:d heremﬂx, upon the court file and upon such other and ﬁzﬂher ewdanc;e and documantatmn

as ma}-? be subuutted by the defense.
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a1 Code § 190.4 (¢) provides: |

AT B evely Gase i Which the fier of fact hiS Fefarhied a verdictor

N - finding imposing the death penalty, the defendant shall be deemed
S to have made an application for modification of such verdict or

ol finding pursuant to Subdivision 7 of Section 11. nmiing onthe -
< REe application, the judge shall review the evidence, consider, take into ™ ™
=1 - accommt; and be guided by the aggravating and mitigating -~
i circumstances referred to in Section 190.3, and shall make a - ‘
c determyination as to whether thie jury's findings and verdicts that the
N . aggravating circumstances oufweigh the mrtigating circumistances
| are contrary to law or the evidence presented. The judge shall state
- onthe record the rzasons for his findings. L
g In other words, the statute requires the court to make an iﬁdepepdent- determination
10. concerning the propriety of the death penalty, and “i‘.o independently reweigh the evidence in
" | ageravation and mitigation and determine whether, in the court's own judgment, the weight of the.
13 evidence supports the jury verdict, (People v. Burgener (2003} 29 Cal 4th 833, 891}
i A  Although the statute does nof so state, the court has inte:rpr@.téd this subdivision ta requirs |

15 {f the judge to make an indzpendent dgt&mination whether imﬁoéitinn of the death penalty upon " ‘

| the defendant is propef mhght of the relevant evidence and applicable law. (People v. Rodriguez, |-
L2 B » 3 e S

. 1 (1986) 42 Cal.3¢ 730, 793.) The Court may not simply defer {o the jury’s verdict. The tnal court
g must consider the entire record to include those matters in‘ :mltl gation advance by the defense..

5o | (People v: DePriest, 42 Cal.4th 1.)
21 | |

., | Pated: Decerber 11,2008 |

| WILLIAM G. FATTARS]
25  Deputy Public Defender
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2 | #4102 South San Joatin Street, Rdbm S

- (200) 4682804 - o
WIELIAM G. FATI‘ARSI, Stafe Bar No.81855
- LORNA PATTON BROWN, Stﬂtﬂ Bﬂl‘ Number 133795
- Attorueys for Defendant e

LT AT =A Ny g =)= Fags: BL |

Fax:
2T uu;_:lqu:.n

Forthe Cmmty of San J‘ i -
“Stockton, CA’ 95202

SUPERIOR COURT FOR THE STATE DF CALIFDRNIA

COUNTY OF SAN J OAQU]N
--aoOo--

. FOQ'RO fm
The Pegple of the ) o
State of California, ) o o o
| B y . NOTICE OF MOTION AND -
. - Plaintiff, ) MOTION FOR A NEW TRIAL
V. L , ) , C :

o B o ) Date: December 15, 2008
WILLTAM JENNINGS CHOYCE, = ) Time; 9:00 AM :

o | ) Dept: 33 .
Defendant. :; IR

PLEASETAKE NOTICE that nnDecemberIS 2008 at 9:00am., or as soon thereafler as |

the matter may be heard in Depamnent 33 of the above-entitled court, defendant

WILLIAM IENNINGS CHOYCE will, and hcreby docs, move the coutt forag order graming anew.

1:1‘131 10 this ax:tmn

ThlS motmn is made on the grcmnds tha.t '[hﬂ Jury § verdlcts were cnntrary to. law andﬁ"'
c:mdenf:e that the court misdirected the j me in matters of law, that the court med in daclsmns of. 1;aw‘

arising durmg the course ofthe tnal thatj Jury was gmlt_yof prejudicial mlsconduc; havmg mnmdered It

lnappropnata matters during de:hbaratmns

The munﬂn is based on this notice, the rec:ords an ﬁla herem, on such other and funher i
evidence as the court may deem appmpnate to conmder atthe hearmg hereof, and on the followmg

mamorandum of Pomts and Authonnes

- »'"E-;?;h:;‘\ -

Dec 12 2008 05:1Zpm P003/013
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TI-IE TRIAL‘ COURT MRDPERLY AILDWED ‘

The Peﬁpl_é];gvgofféxadheaﬁay evidence againstthe defendant, WILLIAM JENNIN: GSCHDYCE, ‘

under the past recollection recorded exc:eptian; (Evidence Cuda section 1237.) Defendant a’ssaﬁé a

* that an inadequate foundation has been laid, and ini the altemative, that the introduction. of these |-
statements violates the California Constitution, as well as the confrontation clause of the Sixth |
| -Amendﬁ:lcnt‘ and the due process clause of me“Fomjt‘eEﬁth-'Amemmen’c to the United States 1

' Cunstituﬁons.

D]ZNIS AND AUTHQEI, ITES
ND F OUNDATION FDR THE PAST RECDLLECT ION .
RECORDED EXCEPTION HAS BEEN ESTABLISHED. |

Evidence Code section 1237, past recollection recorded, requires that the following

Foundation be laid:

1. Thc staterent must be admissible 1f made by the wimness wh:zla
testifying; o
2. Thewitness lacks the present recollacuan necﬁsary for full and
- acéurate testimony;
3. The statement is mntainﬁdin a Wriﬁnﬂr-ﬂ'nat-

a .. Wasmadezata tIIDE: when the fas:t was ﬁ'cah m the wxmeas 5
. memary;

b - Was made by the witness or under the mtuess’sdiracuo
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s --'-~~',{hé "wituess testi,ﬁ&s that ‘thehcérsay stamBnt i true; e

i 'I'he wntmg is aut’rmnhcatﬂd as Zn aocurate mcord of the

(Ewdent:e Cnde sestion 1237 ) T |

The purpose behind past recollection recorded is to allow the introduction of préviouslj; L x
- recorded statements when the trustworthiness and aci:ur'acy of those statements can be verified :
I by the ﬂacla.raxi.t,.'who is subjéct to’ cross-exaiminztion Whjle under oath. (People v. Simmons

(1981} 123-Cal. App. 3d 6':'7,. 682.) This is “only a namow exception to the hﬂarsay,rulqé _

mnsistentWiﬂ'x trustwarthiness” {Id.) -

Since the declarant’s current teé.timcny is the only guarantee of the statement’s reliability,

- there mﬁst 'bé somélbasis. for ﬂ:g déciarz;nt actuaﬂya's;s;:rtmg tﬁa staéement is ‘tme.‘ As ‘suf:h, th'el B
3 deélamrit must be able to testify th.atl'.m_is presenily ;i\lvare ltha:t thf;‘ facts in his report l:a'.t.'e tlrue;. .' .
| (She}re: v, Kelso (1981) 116 Cal. App. supp. 22,33 Tt is not enongh to s;y that the fav;:ts:,i‘n his. |
. fegz;prt are tmg to ‘ti‘le best of lhis icnowledgé,- or that hellhad nol. nﬁotive to lie. (Sz’mménl.%,' M
| 12'3 Cal. App. 3d. ;t 682, 683) As the Court of Appeal noted in Simmons, “[é]ne who fhas‘ 1o :
‘ knoWIé&ge.as 0 the. truth or falsity of a representation may honestly say that i!:l lis either true m'
false to the best m"f‘ lhis lgag\;ried_geurith nejther having'az.)},f%widegﬂgxl'y v.alue.l“- (ld at 6%3.) :

 In Simmons, defendantmade admissions and other intriminating statm'emé toa j.ailhous:e .

";é;l i
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- ”‘f - of the events in his statement or any of the circumistances sumrounding thé statement’s .
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witness testified 1hat he had no reason to lic to the police and was also able to identify his
signature on ﬂie transcript of his eriginal statement to police. The witness Lowsver, was ﬁnablé

to verify that his prior statements were true.

- The trial court admitred the statements, The supeﬁa: court reversed and exclm'd‘ the

staternents. The Court of Appeal them affirmed the .suﬁerit}r coutt, noting that the foundational

s

: rcquiremsnis for past reci\::llectic’m recorded were not met because the witness kad no kﬁoWladgé

pl‘ﬁpﬂfﬂiiﬂﬂ.l :(Sr'mmcins, 123 Cal. Aﬁp, 3d at 682.) The.instanf- situation is similar to that in

Simmons. In the instant casa;"ihe officers .havé ne lmowledge or recollection of ‘any fact

eontained within their report, nor do they independently recall any of the information within their
TEpOoTLS.. As such, 'thay cannot verify the aceuracy of those statenﬁents, and can only offer.'; :
generalized reagsurances that they had no resson to lie, Even assurmitig the court finds that o IE

adequate foundation islaid, the pastrecoliection recorded exception only allows the intmduct.iun:"" |

to ﬂfél'if)f that his Iﬁriﬂr staternents were true, or that he cvcn made statements to the pu]iée:. The

g
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sectmn 1237 ) Thcrefurc, the pohce nﬁcm wuuld nntbe ahla tn mtmducr: statements made hy o

making of the hearsay statement. (People v. Gunder (2007) 151 Cal. App. 4th 412, 419.) The

_ . yationale is that the defendant is able to cross-cxamine the declaranton their lack of memoryand, .

g_p’u, ui‘r\

st ot

ocmd level ofhearsay Pas!: recollecmh recorded

cammt be ﬁsed as & vehicle for thf‘.- admission of oﬂ:mmrise inadmissible ev-idence, in ﬁﬁs ‘cas_‘e,
the douhla hearsay statements witiin an officer’ § rﬂpﬂﬂ In addmon, El.dTIlISQIDIl of doubld :, B
* hearsay w1thm the officer’s Teport Vioiatas‘ thé: Coﬂfrontaﬁbn Clause under Craug‘ard‘ W

Washfngton (2004) 541 U.S. 36., since there isno opportiunity to cross-examinethe dec:llara_'ﬁt's, o

nor any showing of unavailablity.

ALLOWING THE POLICE OFFICERS TO READ FROM THEIR
REPORTS WHEN THEY CANNOT BE CROSS-EXAMINED ON
FACTS NOT CONTAINED WITHIN THEIR REPORT VIOLATES

‘ THE CONFRONTATION CLAUSE

Under the current state of the l‘aw,_‘théﬁ is no Conﬁéntation issue when a hearsay o

statement is admitted into evidence and the declarant is avatlable at trial for cross-examination.

(Unitéd States v. Owens (1988) 484 TU.S. 554,599 A m@ss is still considered ‘available’ fqr-

cross-examination even when they have no memory of the circumstences surrounding the |
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: ”icg;al ﬁctmﬁ in ﬁmm@ mvolvmg ﬁle use n.uf pastree ullectmn recﬂrdad The pﬂhl}c ofﬁc;a;; aré
abletoread meir ‘reports to the juxy,‘which‘is higl;’ly damagjﬁg t@ tlheldeféndant, and theﬁ ﬁre F;tble :

| m afqi:i‘ any ;ﬁresé-éx-aminatibn by claﬁning, “I. donft' lmnw Beaause police officers a;r;a a:t

: gmﬁ ghto w"rite‘ iﬁtm&llym@ﬁistent raport;,-ihg past recol lmtiuﬁ recorded ex.cepltinn aﬂmlv.s th;'a:l,

! prasecutor to introduce iﬂdu]patbry evidence Without the defendant being abls to respond. T}ns I

a‘p,olicy ;encoumges verdicts premnised i;pon questionable evidence, which is antithetical to a s

justice system where the People bear the burden of proof,

'IMPROPER INSTRUCTIONS TO THE JURY REQUIRE A NEW TRIAL -

Penal Code section 1181 sets forth the reasons for which a trial court must grantanew . |

trial. Those gmundé inciude:

5. When the court kas nisdirected the jury in a matter of 1aw, or has erred in the :

decision of any question of law arising during the course of the trial, and when

i But the cansﬂtuhonal gnaranteﬁ of the oppﬂmmlty for effectwe q::ross-exannnatun is 5 sa |

leaves the ;ur}'mth only half of the picture — that which is reflected in the ofﬁéef’_s repm-t Such j‘ | T
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przgudmal mmcunductﬁ dmmg the‘mal'therenf bﬂfcare a Jury; and
6. When thc verdmt or. ﬁndmg is contrary to law or mdmce

' 5 N The jm’y immediately quﬁm:tioned ﬂ:gc.'_ me_aﬁing of “ﬁfe Wiﬂmut passibi]ify_ of parnié;f'
- i  Membets of the jury did nof acceptthe clear and unambiguous meaning of the sentencing option
7 ‘ ‘ : - ‘ ' . :
8l (Declaration of Robert Buechler, post) The jury sbi.xght guidance from the court and a claé;'
g statement regarding the nature of a sentence of life without parole,
201 P o R
1 - Thecourt shc'»uldhavcmpundedmthespaﬁiﬁcquesﬁon'ratherthanmeralympesﬂngthg .
. “assume” language which gave rise to the guestion.
14 - In this case 'défe;:dént's fuhﬂe'dangarousnesé was at issué. When "a capital defondant's :
: 6 - future dangeronsness isat issue, and the only sentencing alternative to death avaiiable to thejury <

17 - iglife ﬁﬁprisoﬁnie‘nt mthaut poséibihft'y of Qam}é, dug process éntitles the deféndant "o inform
the jﬁry Df [ﬂj;;] pélilfolﬁli]‘leliéjbﬂify,. ither bya jur},l?'.instructioﬂ br in argumf:nt;"; by CC.;:L.IIﬁSﬂl";
209 {Ralm.dcr@ V. Anéefone (2000) SEOlU;S. .1 56,165.) Défendant was aliéw&d to argne the m?aning
| n‘f ';lifewithoqt thé pessibiiit}r of parple,” however, the jvfy needed assurance from ﬂie .«:.,ourtf |
: 23 the court fa;iled to offer those assu:ancés; lfaa\dng the Jm'y with the ;Dlelie.lf that Mr. Chnyc% wolukji ‘,

be paroled. In Sﬁafer v. Sourh .Cafoﬁna\{?(}ﬂl} 532 U8 36, the United States Suprcme Court -

25

#03. concluded that the instruction that * ‘life imptisonment means untl the death of the defondant
27k - o o o
e C s R S et

e
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| dldnot sansfy Smmons' (Smﬂnom:'v .S'amﬁ Carazm (1994) S120, s. ) becatis tho instruction 'j |

Sty ed 1.-, ;), £ ,t,,,f_;:.(‘...- u..iu‘__.“_ LT R VLY = . i _‘_U”,‘_.v_!,w

St A

’whethcr a hfe sentence cmes v.nth it the possibzhty of parole.', " ( Shafer atp 52 ) Thc %&’

a]so found thle. mMm amblguaus becausc the Judge alsc: istructed the | me that * '[p]a%ale o
E:hg]bﬂlt}’ or mehgiblhty 1% not fo:r your éuns:deratmn ™ ( id. at > 53 ) The latteri mstructmn "d;d : S |
: . nething fo ensurf.;: that ﬂm jm-y was"not mislgd‘a-nd ray W‘ell havc'beeg taken ti:s mem ';hat pamla o
- was mfaﬂabie buz tﬁaf the juiy,' for sqme unstgted rea;st;n, shai;ﬂd bé bﬁﬁd,ta;'this"fact.‘ (Ibld, .
qﬁnﬁng S.inirﬂQﬁS, sipra, 512 0.5 at p. 1 70.) The é;:zurt iﬁ t}ns matter di;i nctﬁiﬁg to eu:sﬁ that | | ) .
tﬁe jﬁry was“ ﬁot ¢0nfzmed and misled conccnung the meaﬁjng'qf life \a'ithqui the po-ssigility of
) ﬁmlg;' A}x.(are nﬁ m.isunﬁer.standmgcqnggfning the narurc of the panalty,. the cqﬂrtlrer'éad the -
.@sum" 1§ngglag¢.tha't created ‘tﬁe mir;undu:;rstandi:]:g. IThE caurtmereby m:isledlthe juryas o .' |
' tﬁc: meamng ot‘ the senteﬁﬁe -

The sen“tencmg altematwe is dcscnbed in People v, Przem (20(}3) 30 Cal4th 226 as
clear and unamblguous The Juryasked if Mr ChoyceWcruld everbe rclaased on pamle 'I‘hey . " |

chd not have a c]ear unamblguous understandmg The court shnuld have responded to T.he .

question. -

| IURY MISCONDUCT
_ Bvidence Code secnm} 1 150 ‘provides:

(1) Upon an inquiry as to the vahdlty of a verdict, any otherwise admissible
-evidence may be received as to statements mads, or conduct, conditions, or
events occmnng, ertha“ mﬂuﬂ or mthaut the jury room, of such a charscter

TN
o . . I et sl ‘_.‘,t%.,.,_.
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: admass’b"leto shnw the effect of such statemem, canduct, coudmon, orevent

- 2 upon ajuror eitherin mﬂnenﬁmghlm to assent to or dissent from the vm'dmt
B or concemmg thc memnta] processes by wlnch It was dctcrmmad ,
3 |
o L] Wothmgm ﬂns code aﬂ'ects the law relanﬂgm the ccmpetence: ofa]mnr
4 ‘to g:ve mdf:ncc to mPeach or snmport 2 vendmt
| 'I'Ins Juryconmdered imppmpnmematt&rs, aﬂmnpﬁng‘tn understand the meaning of, hfa ‘
61 o
: ' mﬂmut poSSlbﬂlt}’ of paro{e They ccmsxderad the tilitary me.anmg of the smtcnce, they ‘
CTH
ol considered the fact that Charles Manson has parole hea.nngs (Dmlaraﬁon of Robert Bue:chler '
- 9' I post) Ihese constderatmns areofa cha.racter hkel;.r to'have mﬂumced the verdict m"prnperly .
ol | It 15 Juror misconduct to consider such extmnaous material and amounts to a
 1 I . presumPtmzl of prc_]udme subjec:i: to rcbuttal bya shuwmg that no pre;udace ac:mally ocnmred' -
) 1'2. (People v Mmcey (1992) 2 Cal 4th 408 2 Pre:Judlce is apparent m hght of the courts faxlure to‘
" adequately instruct and thc res.ultlng verdmt of death
: 14 o | : |
st - | CONCLUSION. ,
w6l For thf: abﬂve teasons, Defendant WILLIAM J‘EN%IGS CHOYCE rcspactﬁﬂly

- 17 1 requf.tsts the Court to gram his motion for new trial.

18] December 11, 2008

19y -  OFFICE OF THE PUBLIC DEFENDER |
| | PETER EQX, Public Defender

S o | WILLIAM G. FATTARSI
Sap - Deputy Public Defender
L ' : - Attorneys for Df:fendant

w0 f e

Dac 12 2008 05:17pm P011/013_
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BUECHLER & ASSOCIATES
. INWESTIGATIVE SERVICES
' POST OFFICE BOX 2712
BERKELEY, CALIFORNIA 94702

Decl'a:ration of Robert Buechler -

~ITama pnvate mves&gator hcansad by the State nf Callfomla since 1983 Tam

currently the Manazing Qwner of Buechler & Associates Investigative Services

-and a member of the California Association of Licensed Investigators. Ibegan

training and working as an investigator in 1920, and began attending training,
mnfe:rmces regarding death penalty defense presented by the California
Attnmeys for Criminal Fustice and the California Public Defenders Aﬁsomatmn, ‘
in Asilomar, Cahfunua, in: the early 1980’s. Ihave attended those confcrcnces for .
Toany years.

Owver the past twgnty years, I have read, reviewed. and s’mdted TLHnerous manuals,
articles, books, cases and other written materials regarding death penalty case
standards and procedures. I am farnilar with the standards established by the
United States Supreme Court, the California Supreme Court, and the American

- Bar Association for the investigation of mitigating gvidence in capital cases. I

- have also been retained by the California Appellate Pm_;cct and the Habeas .

Corpus Resource Center te assist in the preparation of pos.t~conﬂcuan filing.

I have worked as an mvestxgator on hundreds of criminal cases in state and Eedﬁra]
courts, including over twenty-five capital cases, some at trial and some in post—
tonviction, | have been retained by the California Supreme Courtas a mmgam}n o

' expert on & post-cenviction Death Penalty case'and by California Counties.asa

mitigation spemalm on a trial 1evei death penalty cases.

‘Twas retained by the San Joaqum County Pubhe Def@nder 8 Gfﬁca as a

mitigation specialist on the capital case of William J mmgs Chovee,

In September 2008, Mr. Choyce’s penalty phase trial ended with a verdict of
death. After the verdict 1 was instructed by one of Mr. Choyce’s atormey’s, Public

" Defender William Fattarsi, to interview some of the jurors, 1 was spemﬁcally

requested to 1ntcrv1ew Juror Deborah Williams.

— ‘ kel S p.13
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shoyrasa Wlmwgﬂﬂf the Eﬂﬂ*ﬁm tostimony, through all
of the pmaltyp]msetmﬁm and for the few days‘ufjmy deliberation prior to
the death verdict. Ms, Willinms was 2 sitting juror-during the part of the

-~ deliberation when the jury asked the Court for cianﬁcamn regmhng ﬂm .

msixuchun of I.afe W]ﬂmut'Pmle o . A

On October 10™, 2008, T spoke with Deborah Williams by telephone. During that

- conversation I asked Ms, Williams about the jury question fo the court regarding
the definition of Life Without the Possibility of Parole! [LWDP} In TeSpOnSE, Ms. .
‘Williams stated that “someone should have told us about LWOP...is it really

. LWOP.” Ms. Williams ssid that after the Court read the jury instuctions and they

" began deliberations, at least one member of the jury had questions about whf:thar
'LWOP actually meant that the defendant would never be paroled. Ms. Williams -
called the Court’s follow-up instruction to “assume” Life Without Parole meant

- Life Without Parole, "absur«i” She said “the court didn’t answer our question.”
She added, “why assume. .. why didn’t they {sic} have 2 clearer answer.” Asked
if some membm's of the jury were considering the sentence of LWOR, Ms.
Wﬂhams responded “nbvmusly ”

8. Ms. Williams aisc told me that “tharr: have been cases where pe:oplc [convicted of
~ death] have been parcled: They find some locphole. fo get out.” She alse.
mentioned that “Chacles Manson goes for parole hearings.” She also said that “in
the military court system” s0me mmztcs sentenced to LWOP are pamled

9. Ms Williams reﬁlsed to tel me whether the jury d!scussed these s scemarios duﬂng
~ delib eratmn.

1 de:c;lare under pe:nalty of paqury of the laws of tha State of Cahfarma that the foregomg;
is true and mrreﬁt

. ROBBI’E_B“GGHJEI:
1.2( 1 ‘C'f’Z QGS
-~ ViaEmail




